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MAY IT PLEASE THE COURT:

This is a direct appeal pursuant to Tenn. Code Ann.
§ 16-448 (Supp. 1975) from the final judgment of the Honorable
Wwilliam H. Williams of the Shelby County Criminal Court
denylng Columbia Broadcasting System (CBS) Inc. an inspec-
tion, by scientific examination, of certain exhibits in

the original criminal proceeding, State of Tennessee V.

James Earl Ray, No. 16645. CBS' petition for inspection

of the evidence was heard on September 26, 1975 with the
counsel for CBS, James Earl Ray and the District Attorney

General of Shelby County present.

STATEMENT OF THE CASE

CBS filed a petition in the Criminal Court of Shelby

County in the case of State of Tennessee V. James Earl Ray,

No. 16645 and asked the Court for permission to scientifically

exanine particular exhibits that had beenreferred to as
evidence at the guilty plea proceeding of James Earl Ray
on March 10, 1969 in the Shelby County Criminal Court. The

particular items that CBS sought to inspect were:




e 4

R I <. U Fad

1. .30-06 Remington rifle;

2. .30-06cartridge case;

3. .30-06 caliber slug;

&. .30-06 cartridge box and live spent cartridges
and;

5. A windowsill. (Technical Record).

CBS also presented to the Court the affidavit and vita of
Lowell W. Bradford who would examine the enumerated exhibits.
(T.R. 11-15, 39-50).

CBS, as a member of the news media, stated that it
is preparing a televised documentary for national broadcast
on recent assassinations of notable national figures on
November 30, 1975. CBS' broadcast will seek to answer certain
alleged lingering questions on these assassinations, among
them if there were 2 conspiracy to kill Dr. ﬁartin Luther King,
Jr. and whether the slug that was taken from Dr. King's body
can be demonstrated to have come from the rifle that was found
near the murder scene on April &, 1968. 1In addition, CBS
seeks to determine whether the windowsill from the bathroom

from where the shot was fired contains any markings that will

match the markings on the rifle found at the murder scene.
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James Earl Ray, by personal letter and through

counsel,responded to CBS' petition and vigorously objected
to CBS' request for the inspection. (T.R. 51, 52, 53-57).

Hugh W. Stanton, Jr., District Attorney General for

e a

the 15th Judicial Circuit, State of Tennessee, also filed a

response to the Petition and also objected to the inspec-~
tion and specifically alleged that CBS lacked standing to
request such information. (T.R. 59-63). The District
Attorney General also attached to his answer the pre-guilty
Plea stipulations of facts in which James Earl Ray admitted
that he personally fired the rifle from the bathroom of the
rooming house at 422 1/2 South Main Street which shot and
killed Dr. Martin Luther King, Jr. (T.R. 63-65).

The trial court heard all parties on the matter and
after hearing the argument of counsel, reviewing the petition,
pleadings, affidavits and the exhibits attached hereto, the

trial court denied CBS' petition. (T.R. 72-76).

QUESTIONS PRESENTED

WHETHER CBS IS ENTITLED UMDER THE FIRST AMENDMENT OF THE UNITED
STATES CONSTITUTION TO SCIENTIFICALLY INSPECT EXHIBITS THAT ARE
EVIDENCE OF CRIMINAL ACTS WHERE THE LECAL PROCEEDINGS IN WHICH
THOSE EXHIBITS ARE EVIDENCE HAVE NOT BEEN FINALLY CONCLUDED.
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purpose of scientific inspection of certain exhibits that

Earlier in Branzburg V. Hayes, U.S. , 92 S. Ct.

A. CBS HAS NO STANDING TO PROSECUTE THIS SUIT.

CBS asserts no recognizable speclal jnterest to bring
this action. CBS readily adoits that it was not and is not
a party to this suit. Instead, CBS relies upon its rwedia

status to justify its intervention into this suit for the

were evidence in the James Earl Ray Tennessee criminal pro-
ceeding. With respect to this First Amendment c¢laim, CBS,
under federal decisions, stands on equal footing with any
other Tennessee citizen and under Tennessee law such interest
or claim aleone 1is jnsufficient to give 2 party standing to
sue.
The United States Supremxe Court has consistently

postulated the constitutional principle that the press has
only those rights that are accorded the public generally.

In Pell v. Procunier, U.s. __, 95 5. ct. 2800, 2810

(1974), the Court om 2 First Amendment issue (discussed

{nfra) noted:

wrhe Constitution does not, however, require
government to accord the press special access
to information not shared by members of the
public generally [footnote omitted] ."

2646, 2658 (1972), another First Amendment jssue (discussed




Infra) was before the Court and the Court observed:

"It has been generally held that the First
Amendment does not guarantee the press a
constitutional right of special access to
Information not available to the public
generally {citations omitted)."

CBS' only interest or right is shared with the public,

In Bennett v. Stutts, 521 S.W.2d 575 {Tenn. 1975), the

Tennessee Supreme Court defined the "standing" requirement

for litigation.

"It is the settled law in this state that
private citizens, as such, cannot maintain
an action complaining of the wrongful acts
of public officials unless such private
citizens aver a special interest or special
injury not common to the public generally.
[citations omitted]. Bennett, supra at 576.

CBS, having only an interest and right shared by the public
generally lacks standing to prosecute this criminal case
wherein the only parties are the accused and the State.
However, even if CBS has sufficient interest to intervene

in this case, ample considerations support the trial court's

denial of the relief sought.
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B. THE TRIAL COURT PROPERLY LIMITED CBS' NEWS GATHERING
ACTIVITIES IN FURTHERANCE OF OOMPELLING AND SUBSTANTIAL

STATE INTIERESTS.

1. CBS' First Amendzent rightto gather news
can be restricted by the State.

CBS' assertion that it is entitled to this scientific

inspection is predicated, in part, upon the First Amendment

freedom of the Press clause of the United States Constitution.

The State recognizes that CBS' oonstitutional freedom to
report and publish news logically and necessarily includes
the right to gather news. FHowever, the United States
Supreme Court has held that no general right to gather nevs
exists and that, in appropriate circumstances, the right to
gather news can be regulated or prohibited even if such regu-
lation impinges upon the freedom to publish. 1In Zemel v.
Rush, 381 U.S. 1 (1965) a private citizen contested the
Secretary of State's refusal to validate his passport to
Cuba. The citizen argued that the Secretary's action imper-
missibly impinged upon his First Amendment right to a free .
flow of information on this country's foreign and domestic
policies on Cuba, the Court stated:

"For to the extent that the Secretary's refusal

to validate passports for Cuba acts as an inhi-
bition (and it would be unrealistic to assume
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that it does not) it is an fnhibition of
action. There are few restrictions on action

which could not be clothed by ingenious argu-

ment in the garb of decreased data flow. For
example, the prohibition of unauthorized entry
into the White House diminishes the citizen's
opportunities to gather informtion he might
find relevant to his opinion of the way the
country is being run, but that does not make
entry into the white House a First Amendment
right. The right to speak and publish does
not carry with it the unrestrained right to
gather information. (Erphasis added) Zemel,

supra at 16-17.

The Zemel principles on this issue have equal application to

the press and media. Pell v. Procunier, supra at 2810;

Branzburg v. Bayes, supra at ¢84. Nevertheless, in each of

the latter cases, the Court recognized that news gathering

is not without First Amendaxent protections. Branzburg at

2670; Pell, supra at 2809.

in a word, the gist of the 1ssue here is whether
under the facts here CBS 1s entitled to sclentifically
inspect the State's evidence and the principal cases that
are relied upon by CBS are inapplicable to this case.

In each of those cases, the issue was the propriety of
state imposed restraiats by statute or official action on
the dissemination of information by the press or media.

Ta Cox Broadcasting Corp. V. Cohn, U.S. , 95 S. Ct.

1029 {1945), a reporter published the name of a rape victim




:) vhose identity he had learned during the criminal court
proceeding and from available court files in the courtroomn.
The published victim's name was undisputedly the same as
the rape victim, but in Georgia, a state statute prohibited
public disclosure of the rape victim's nare and the father
of the victim sued the publisher for disclosure of his
daughter's name. The Supreme Court held that suit could
not be maintained since the Georgia statute was an uncon-
stitutional restraint upon freedom of the press. The
Court stated that a criminal trial is an open forum and any
trughful information disclosed thereln is public knowledge

:) and can be printed without fear of state sanctions. Such
is not the case here. MNothing is being prohibited by the

state or the trial court from being published concerning the
state record of the guilty plea. CBS has been permitted to
observe and to view the evidence which it now seeks to sei-
entifically examine. No restraint is being placed upon them
from commenting upon any of the evidence introduced at the
James Earl Ray guilty plea proceeding.

The -other Supreme Court decisions on the First Amend-
ment issue acted by CBS are similarly distinguishzable in that

they dealt with dissemination of news. 1In Bridges v. California,
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314 U.S. 252 (1941) the state trial court held a newspaper
editor 1in contempt of court for publishing editorials

critical of the judge's actlons on 2 pending case. Craig
v. Harney, 331 Uu.S. 367 (1947) contains similar facts. In

New York Times Co. V. United States, 403 U.S. 713 (1971),

the executive branch of government sought to enjoin the pub-
lication of the New vork Times of certain govermment docu-
ments already in possession of the newspaper. A real estate
broker's attempt to enjoin the distribution of leaflets
critical of his business activities was unsuccessful on

First Amendment grounds in Organization for a Better Austin

v. Keefe, 402 U.S. 5415 (1971). A book publisher successfully
enjoined a state agency's practice of telling book distri-
butors which books the agency considered undesirable for
juveniles as having the effect of unlawful suppression of
the publisher's First Amendment right of dissemination.

Bantam Books Inc. V. gullivan, 372 U.S. 58 (1963). 1In the

two other decisions, state action restraining 2 motion pic-
ture and musical play prior to their exhibition failed to
comply with the First and Fourteenth Amendment requirements.

Southeastern Promotions 1td v. Conrad, U.S. , 35 S. Ct.

1239 (1975) (musical play); Freedman V. Maryland, 380 U.S. 51

10
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(1965) (motion picture). Without regard to each case's
unique facts, their common thread is the dissemination of
a form of expression. Here, 1O such pure speech is directly
invoked. The principle purpose of CBS' petition is to
scientifically inspect the physical evidence and the re-
porting of CBS' results is incidental to that goal.

The distinction between the First Amendment rights
fovolved here, CBS' right to publish news and CBS' right
to gather news by inspection,is critical to the disposi-
tion of this case since the relief sought involves "speech"
and "non-speech.” The State, in instances where the con-
tested activity involves both Filrst Amendment rights has
the power to regulate First Amendment activityf In United

States v. O'Brien, 391 U.S. 367, 376-77 (1968), the Supreme

Court stated:

“"[his Court has held that when "speech" and "non-
speech” elements are combined in the same course
of conduct, a sufficiently important governmental
fnterest in regulating the non-speech element can
justify incidental limitations on First Amendment
freedoms... [W]e think it clear that a goveroment
regulation is sufficiently justified if it is
within the constitutional power of Government; if
it furthers an important or substantial government
interest; if the governmental interest is unre-
lated to the suppression of free speech; and if

11
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the incidental restriction on alleged First
Amendment freedoms is no greater than is
essential to the furtherance of that interest.™

Cox Broadcasting Corp., supra, that is relied upon by CBS

reaffirms the wviability of the Miller principles.

"The Georgla cause of action for invasion of
privacy through public disclosure of the name
of a rape victim imposes sanctions on pure
expression -- the content of a publication -~
and not conduct or a combination of speech

and non-speech elements that might otherwise

be open toregulation or prohibition. See
United States v. O'Brien, 391 U.S. 367, 276-377
{1968)." Cox Broadcasting Corp., supra at 1046.

Clearly, a scientific imspection falls within the non-speech
classification. The Miller test is appropriate here parti-
cularly since the scientific inspection is the only relief
sought with the November 30 televised broadcast on the in-
spector's results only incidental to the primary goal.
2. The State has compelling interests to justify
the trial court's denial of CBS' scientific
inspection request.
The trial court has the constitutional power and the
constitutional duty to protect Ray's right to a possible
pew trial. The United States Supreme Court has made it clear

that state trial courts are under a constitutional duty to

12
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protect an accused from zealous media., Sheppard v. Maxwell,

384 U.S. 333 (1966); Estes v. Texas, 381 U.S. 332 (1965);

Redeau v. State, 373 U.S. 723 {(1963). As the Court observed

in reversing the state conviction of Sheppard,

"Furthermore, the judge shouvld have more clearly
regulated the conduct of newsmen in the courtroom.
For instance, the judge belatedly asked them not
to handle and photograph trial exhibits lying on
counsel table during recess.'" Sheppard v. Maxwell,
supra at 358 (Emphasis added).

Since the State presented some exhibits at the guilty plea

proceeding, Cox Broadcasting Corp. decision may require that

the press be permitted to see those exhibits which the trial

court granted. However, in this situation, the Court's admon-

ition in Sheppard provides support for the trial court's
denial of sclentific inspection of the exhibits.

Ray's pending federal case with its prospects of a
new trial (Sheppard was a federal habeas corpus proceeding)

compels the denial of CBS' prayer. Although Ray's criminal

proceedings have been completed in Tennessee, this Court
should recognize that federal habeas corpus is a legal and
practical extension of the State criminal proceeding. The
intimacy of federal habeas corpus proceedings under 28 U.S.C.

§ 2254 and the State criminal process has been a topic of

congressional councern. See S. Rep. No. 1797, 89th Cong. 24

13
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Sess 2 (1966)% This case is in an anomalous status and

prior case law is not precisely on point, however, the

admonition in Sheppard provides some guidance and the trial
court’s action reaches a constitutfonal accommodation of

competing constitutional claims, Its order was clearly

pursuant to its constituticnal powers and duties.

The trial court's denial of cas' request serves a

compelling and substantial state interest and is not a

blanket restraint upon CBS' constitutional right to gather

news. It is unrealistic to assume that the trial court's

order does not restrain CBS' news gathering freedom. But

the crucial importance of preserving the integrity of
criminal evidence that will be used by the State in the

event of a crimim 1 prosecution is a clear and compelling

State interest, First Amendment freedoms have been Judicially

curtailed in instances where the State's interests in

ferreting and crime was asserted. In Branzburg v. Hayes,

408 U.S. 665, 690 (1972) the Court stated:

“On the records now before us, we perceive no
basis for holding that the public interest in
law enforcement and in insuring effective grand
jury proceedings is insufficient to override
the consequential, but uncertain, burden on
news gathering that is said to result from

* U.S. Code Cong. & Admin, Rews. p. 3663 (1966).




» like other citizens,
tions put to them inp
€ course of a valid grand jury investigation

The availabiliey of critical evidence, free cf alteratfon

of denial of equal protection to other medial o citizensg?2

with diverse interests ang purposes. Subjecting the evi-

1. See Lovell v, City of Criffen, 303 U.S. 444, 457 (1938)

2. See Pell, Supra atc 2810 apg Branzburg, Supra at 684
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Further to call upon the judiciary to resolve these issues
will result in collateral proceedingto the criminal case
and unnecessary 1itigation in the criminal courts.

The trial court's order does not attempt to restrain
or otherwise affect CBS' reporting on the state guilty plea

proceeding in State ¥. james Earl Ray and the trial court's

" restrictiocn on inspection is narrowly defined. ¢BS has been

allowed to see, to inspect, and to cOPY the written txrans-
scripts and tape recordings of the Ray guilty plea proceeding.
CBS visually viewed the items of evidence that were properly
admitted into the evidence at the guilty plea hearing. The
trial court's limitations on inspection go 0O farther than
i{s necessary to preserve and protect the integrity of the
evidence.

Scientific jnspection is but a specles of the nevs

gathering right and the availability of other means of news

gathering is an important constitutional consideration.

In Pell v. Procunier, U.S. __. 94 S. ct. 2800 (1974),
journalists attacked the constitutionality of a California
prison regulation prohibiting the press from face-to-face
{nterviews with particular inmates as violative of their
news gatheriﬁg rights under the First Amendment. The

journalists contended that:

16
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"... face-to-face iInterviews with specifically

designated inmates is such an effective and
superior method of newsgatherin that {its cur-
tajlwent amounts to unconstitutional state
Interference with a free press. We do not agree
Pell, supra at 2809, 2810 {Enphasis added).

The Court had earlier noted the other available nmeans of

news gathering by the journalists and other instances where

the press was excluded,e.g. grand Jury proceeding and Supreme

Court conferences. Pell, supra at 2806, 2810. The Court

recognized the press' right to seek out sources and to

publish information from the source but stated:

"It i{s quite another thing to suggest that the
Constitution imposes upon government the affir-
wative duty to make available to journalists
sources of information not available te members
of the. public generally. That proposition finds

Do support in the words of the Constitution or

any decision of this Court.™ Pell, supra at
2810. :

Here, no intimation has even been made that the public can
come In and conduct tests on criminal exhibits. The trial

court, as it were in Pell, has accorded CBS other available

means of inspection.

In sum, the trial court action was a constitutional

accommodation of all the parties’ interestsand the State

17
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submits that the Constitution requires no more.

c. THE RIGHT TO A PUBLIC TRIAL ATTACHES 70 THE ACCUSED.

Although the gi{xth Amendment ri
the states by yirtue of Duncan V.

ght to a public trial

has been imposed upon

391 U.S. 143, 149 (1968), it is the constitutional

Louisiana,
ed. As stated in Estes V. Texas, 381 U.S.

right of the accus

532, 538, 539 (1965).

nwywe start with the proposition that it is a
the Sixth Amendment

'public trial' that
"accused.' The purpose

arantees to the
of the requirement of a public trial was to
used would be fairly

arantee that the acc
dealt with and pot unjustly condemned.”

(Egphasis added).

the “'public trial" right attaches.

Ray is the party to whom
o the "public property" as
v. Harpey, 331 U.S. 367, 374

records of what transpire

pect of Ray guilty plea

As L
(19&?)

see Craig

proceedings,

CBS has been permitted access to the
Moreover, the State submits that

at the guilty proceeding.
S news gathering rights in

the issue here is the scope of CB
this case and that issue is governed principally by First
Amendment considerations apd principles. The question of
not dispositive of that issue but even

rights are subject to 1imi

a public trial is
tations.

in this context the press’
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"While maximm freedom must be allowed the
press In carrying on this important function
[informing the citizenry of public events]
in a democratic society its exercise must
necessarily be subject to the maintenance

of absolute fairness in the judicial process.
Estes, supra at 539.

For the reason discussed supra, the trial court's limitation

in this context remains proper.

D. EVIDENCE OF CRIME IS NOT A PUBLIC RECORD.

CBS' reliance upon Tenn. Code Ann. § 15-301 et seq.
as statutory zuthorization for inspection of the exhibits
is misplaced for several reasons. First, the desired
exhibits are evidence of crime,not public records. Second,

even i1f the exhibits were public records, the criminal

statutes govern their inspection. Finally, assuming argu-

endo that Tean. Code Ann. § 15-304% applies, the judiciary
retains the discretion to limit availability of judicial

records in the interests of justice.

Although there are no Temnessee decisions specifically
defining the term "public records," some Tennessee case law
and foreign jurisdictions case law is instructive and per-

suasive authority on its meaning. In People v. Olson, 42

Cal. Rptr. 760, 764 (D. Ct. App. 1965) a California court
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defined public record as follows:

"A public record, strictly speaking, is one

made by a public officer in pursuance of a
f which is to

duty, the {rmediate purpose o
disseminate information to be public, or to
serve as a memorial of official transactions

for public reference. {citations omitted].
(Emphasis added).

The desired exhibits clearly do notfall wit

tion. In Lasavio v.

1972} the Colorado Supreme Court stated:

"whether a record is to be regarded as a public

record in a particular instance will depend
upcon the purposes of the law which will be

served by so classifying it. A record may be

a public record for one purpose and not for
another.

Here the princi

serve as evidence of guilt but the

that the Stat

proceeding. Nevertheless, the ma

these exhibits are evidence of crime,pot a public reco

See also Town Crier Tnc. V. chi

Mayber, 496 P.2d 1032, 1034 (Colo.

N.E.2d 379, 383 (Mass. 1972)

entry required by law.

hin that defini-

pal purpose of the desired exhibits was to

y are "public” only in

e relied upon some of them in the guilty plea

in purpose at law was that

rd.

ef of Police of Weston, 2832,

defining public record as an
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A close examination of the provisions of Tenn. Code
Ann. § 15-304 makes it clear that its provisions are in-
operative where disclosure is othe rwise provided by law.3
This is a criminal case and discovery and inspection of
these exhibits are governed by Tenn. Code Ann. § 40-2044
(Supp. 1975) which was passed eleven (11) years later and

permits only the defendant or his attorney access to these

exhibits which access Ray has been granted. But in mo
instance is any other party permitted access to them. Tenn.
Code Ann. § %40-2044 operates to make Tenn. Code Ann. § 15-304
jnoperative by the latter's own provisions and by rules of

statutory construction.4

3. Tenn. Code Ann. § 15-304 provides: "All state, county
and municipal records shall at all times, during business
hours, be open for personal inspection by any citizen of
Tennessee, and those in charge of such records shall not
refuse such right of inspection to any such citizen,
unless otherwise provided by law or regulations made
pursuant thereto. [Acts 1957, ch. 285, §1.] (Emphasis Added).

4. Britt v. Cook, 157 Tenn. 54, 57 (1928) wherein the Court
stated that a concluding proviso is conclusive of legis-
lative intent. Here the Legislature plainly meant that
if another statute governed disclosure, Tenn. Code Ann.
§15-304 is inapplicable. See also, McClean v. State,
527 S.W.2d 76, 80-81 (Tenn. 1975) holding that in a
eriminal case, the more specific of two statutes on the
same subject governs.




Assuming arguendo that these exhibits fal1 with the ]
Public records Provisions of Tenn. Code Ann, ¥ 15-304, this
Court should construe that Statute to grant the criminal

court discretion to limit access to judicial records, 1Inp

State ex rel. Williston Heralq v, D'Connell, 151 N.w.24 758,

case when justice SO requires, ang 1n that event
may deny inspection thereof. [citations omitted].

For the reasong Presented, Supra, the trial court had ample

§ 15-304 applicable here, that the Court will grant the trial

courts some discretion on the nature of public disclosure

of judicial records,

22




CONCLUSION

WHEREFORE, fo

State P

r all of the above sta

rays that the trial co

ted reasons the

grt's judgment be affirmed.
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