and read thems, There is no evi-
that she experienced any difficulty
The

entitled to 3 directed verdict and, con-

sequently, appellarts cannot complain of

ibe court’s charge to the jary.
Judgment affirmed.

D g KET RpHBER STTEN
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years between accident and trial or in
2%4 months doring which ease was Ested
daily in law joornal, denial of conting-
ance sought on ground that seaman was
at sca when case was called was not an
abuse of discretion.

1. Federal Civil Procedure ¢€=13852

L. Courts €408.5(13)

Before Court of Appeals will upeet
raling of trial judge on motion for eon-
tinnancs it mmet he extahlizhad hat e

[
actad arbitrarily,

3. Fedrral CivH Procedure €1858
Where sttorney kmew that plaintiff
elient was an itinerant seamsn and that
chient might be at pex when case was
called for trial, but no preparation for
such ¢ontingency was made during 3%
years between accident and trial or in
214 months during which ease was Ested
daily in law journal, denixl of conting-
ance sought on ground that seaman was
at sea when case was called was not an
abuse of discretion. U.S.DistCiBuyles
S.DN.Y.(Cal) rules €, subd. D, 7¢{b) (1),
{¢); Fed.Rules Civ.Proc. rules 26, 27, 28

US.CA.
4. Attorney and CHent ¢=77

Inasmoch as client chose his atior

ney voluntarily, he could not be permit-
ted to avoid acts or omissions of his at-
Appeal from judgment of tha Unimkﬁm’ l‘“‘i
District of New York, Lioyd F. Mac- 5. Courts

Fag

Mahon, ., dismissing complaint, wherein Since the trial judge mast be en-
appellant alleged that trial court abused trusted with the power to alleviate calen-
its discretion in refusicg to order 4 con-  dar congestion, the Court of Appeals will
tinuance. The Court of Appeals, Irving Dot pet obstacles in his way when he
B. Kaufmen, Circuit Judge, beld that exercises kis judgment wisely in achiev-
where attorney kmew that plaintiff ei- ing the desired goal

ent was an itinerant seaman and that

client might be at sex when case was -

calfled for trial, but no preparation for Thomas E. P. McElligott, New York
suchcuutingenqmmadednﬁmgsﬁé City (Fields, Rosen, McEBigott & Auns-
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find that appeliees did not have posses-
sionr of the place at which the accident
occurred. Appellants submit that this
inatruction put before the jury ac im-
proper iasne and that the judgment must,
therefore, be reversed because there is
no way of knowing whether it influenced
the geperal verdict. After a careful re-
view of the court’s charge and the entire
record, we conclude that no prejudieial
error was coxmmitted

During trial the thrust of appellants’
srgument was that the signs and barri-
cades did not adequately forewarn the
traveling public and that they were not
properly ifluminated. Appellees coun-
tered with arguments that the highway
signs were sufficiently informative;
that the signs were adegnately iflumi-
nated; that Mrs Lyle saw them; and
that the accident occurred because cf
her own pegligence in not heeding the
warnings given. Each side directed its
evidence to these respective positions,
and the closing argumenta of counsel con-
sidered at length the questions whether
the signs were adequate and whether
Mrs. Lyle was herseif negligent.

[2,3] The court’s charge, with the
scle exception of the one statement com-
plained of, articulates the controlling is-
sues in great detail. The charge must
be read as a whole in order to determine
whether the jury undersiood the basic
issues to be decided.

Portions of a charge are not to be
scrutinized oo appeal apart from their
context as jsolated verbal phenomenn
The charge on the contrary must on
appeal be looked at as a whole.

Goodyear Fabrie Corp. v. Hirss, 169 F.2d
115, 157 (1st Cir. 1948). See also Harris
v. United States, 367 F.2d 633 (1st Cir.
1566); Charles A. Wright, Inc. v. F. D.
Rich Co., 354 F24 710 (Ist Cir. 1965).
We do not read Dement v, Olin-Mathieson
Chemical Corp.,, 282 F2d 76 (5th Cir.
1350}, cited by appeflants, as aunthority
to the contrary.

Thus reading the charge in its en-
tirety, we think the jury must have clear-
Iy undersiood that the basic issves for

it to decide were whether the appellzes
pegligently failed to provide adeguate
warning signs ts route soathboand traf-
fie from I-10 ts Mesa Road, or failed
to place proper barricades or failed to
provide proper illumination; whether
Mrs. Lyle was negligent in the opera-
tion of the vehicle; snd whethar Mra
Lyle's negligence, if any, was a proxi-
mate cxuse, or the scle proximate cause
of the accident. We therefore find no
error in the court’s charge.

However, even if we were to find the
trial eourt’s instroction to the jury er-
roneous, appeliants would not be entitled
to refief. In our opinion it would have
been proper for the trial judge to graot
appellees” motions for directed verdicts.
We pote that after the jory returned a
verdict for appeliees apd judgment waa

The Comrt further finds and con-
cluden that a verdict directed in favor
of both defendants namad herein at the
close of all the evidence In thia case
a3 moved and requested by both de-
fendants would have been proper, and
now recites that had the jury re-
turned its verdict in favor of the plain-
tiffs or any of them, the Court would
kave granted 3 motion for judgment
notwithstanding the verdict in favor
of both defendants
[4,5] A factual issue must be sub-

mitted to the jury if reasonable men
coald differ on the conclusions to be
reached from the evidence presented
when the evidence is viewed in the Hght
most favorable to the party againat
whom a motion for directed verdict is
made. VYandercook and Son, Ine. T
Thorpe, 395 F2d 104 (5th Cir. 1963);
Cater v. Gordon Transport, Inc, 3590
F2d £4 (5th Cir. 1968); Helene Curtis
Industries, Inc. v. Pruitt, 3356 F24 841
{5tk Cir. 1967). We find from the facts
presented by the record that a reascn-
able minded jary could not have dif-
fered on the conclusions to be drawn
from the evidence. Mra, Lyle saw the




lander, New York City, of counsel), for
plaintiff-appellant.

Thomas H. Walker, New York City
(Barlingham, Underwood, Wright, White
& Lord, by William M. Kimbal, New
York City, of counsel), for defendant.
appelles.

Before LITMBARD, Chief Judge, and
EAUFMAN and HAYS, Circuit Judges

IRVING R EAUFMAN, Cireuit
Judge:

Ahbkough the decision below was af-
firmed in open court, we 2re of the view
that it is appropriate for us to give our
reascns for the affirmance in some da-
tail. This appeal illustrates the diffienl)-
ties which district court judges enccunter
in seeking to cope with calendar conges-
tioe 2rd 2 the same iime {v administer
justice with reasonable efficiency, Ed-
ward Davis appeals from a jodgment for
the defendant after a jury trial in his
action for persoral injuries incurred
aboard a skip owned by United Fruit
Company, arising from negligence or un-

;aworthiness. He eclaims thet Jodge

dacMahon abused his discretion in re-

using to grant a contingance of the ac-
on uatil Davis’ ship retcroed from its
yage.

On December 23, 1964, Davis, a sea-
m on board the S8, Morazan, owned
United Fruit Company, slipped on a

¥ piece size spot of grease,” injuring
‘eger. After trestment by the Pablic
~ih Service, Davis was found fit for
duty by the following February 15. Br
May 26, 1965, he retained Mr, McERigott
as his counsel, and commenced the pres-
ent action The defendant on June 29,
1965, took Davis’ deposition. On July B,
1966, Mr. McFElligott filed note of issue
and at that time certified that the case

L. Fursnant tas SDXNY.CalBcle 8(D}
which requires that the cane “mnst be
ready to proceed to trial™ whez the po-
tice iz riven. See also Rnle T(b} (1.

2. Feveral days before Mareh %1 connsel
for Duvis evidendy sdvised Jodge Mze-
Mabon's law clerk that Davis wonld not
return from sex mxril the 26ch. Presum.
ably this was kased o5 u phone call from
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was "iz sll respects ready for trial™
After a pretrial conference on Angust
28, 1967, the case first appeared on the
“Ready Waiting List” in the New York
Law Journal of January 12, 1968. The
esse continned to appear daily on that kst
uotil March 4, 1968, when it first sp-
peared on the published “Ready Day Cal-
endar.” Thus, from January 12, 1963
wntil March 20, Davis’ case was ksted
daily in the New York Law Journal first
on the “Ready Waiting List,” and then
on the “Ready Day Cakndar”

In the meantime, Mr. McEligott, on
March 7, sent & letier to Davis noting
that the trial was coming up scon and
advising Davis to comtact his office
prompify. From the record before us,
it would appear that thiy was the only
effort counsel made tn find Diavie hatfome
the trial Om March 18, Mr. McERigott
was given 24-boar telephoric noticet
that the case was being assigned to
Judge MacMahon's part for trizl, and on
March 20 he was finally notified that
the trial would actually eommence the
following day. When the case way called
on March 21, counsel advised Judge Mac-
Mahon that Davis was at ses. He asked
that the case be continued until Mareh
26, at which time, he 21id, Daviy' ship
would be in port. When questioned by
the court, counsel admitted that ke was
not sure whether or not Davis was in fact
at sea® Althoogh the defendant did pot
object to a continuance, the eourt denied
counsel's request on the ground that it
was faced with a heavy calendar and that
cases reached for trial must be ready to
proceed.  Sce SDN.Y.Cal Ruk 6(d),
T(b) and (c).

It is important to note that we are not
dealing with a case which had been dis-
missed without affcrding the Litigant a
decision on the merits$ Here, counsel

Mry. Duvis to coamsel iz response to Me-
Egott's letter of March 7. It iy onclesr
exactly when this was communicated to
Jodge MacMahon's chambers bot. elear-
Ir. this ix not the method provided by
the Coort rules for requesting a con-
tingance,

3 Fven in sitnations where the dEntrict
courts have dismirned cases becgase of de-
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proceeded to trial and made use of Davis
depesition taken by the defendant. [t
was read to the jury, and the ahip’s rec-
ords, injury report and medical log were
also available to Davis’ counsel to sup-
port his claim. Basically, therefore, ap-
peflant’s claim is that his case was not
presented “in fts best light™ because of
the conrt’s refuss] to grant a contingance
until Davis could make a personal ap-
pezrance at his trial,

[1-3] The anthority to decide wheth-
er a contingance should be granted is en-
trusted to the aonnd discretion of the
trial judge. Before we will upset his
ruling, it must be established that he act-
ed arbitrarily. United Ststes ». Ellen-
bogen, 365 F.2d 982 (24 Cir. 1366). We
believe that, in this case, there were
sound grommde to deny the sontinmanse
Mr. McETigott krew that his client was
an jtinerant seaman. It was clearly fore-
sceable to any lawyer engaged in trial
practice that, with the unpredictable
movement and meceleration of ealendars,
Davis might be at sea when the case was
called for trial In the 315 years between
the accident and the trial, and, surely, in
the 215 months during which the case
was listed daily in the Law Jourmal,
cotinse] eould have prepared for this con-
tingency. He should either kave taken

kying tactics and without reaching the
merits, we beve not found thiz actiom to
be an sbuse of discretion. See Schwary
¥. United States, 354 F24 533 (2d Cir.
1967y ; Interstate Cizar Co. v ConscB-
dated Cigar Co, 317 F.2d T44, T45 (24
Cir. 1663); Demeulenaers v. Rockwel
Miz Co, 313 F2d 209 (24 Cir. 1062),
cert. denied, 374 UX 813, 83 S.Ct 1704,
10 L.E42d 1038 (stresxing the need to
krep dockets current); Skalney Basket
Co v. 8. 8 Badn'k, 312 P24 177 {24 Cir.
1963} ; Lite Mousic v. Edelstein, 308 ¥24
242 (24 Cir. 19Q2) (pre-trial order) ; OA-
BEger v. TCuoited States, 308 F.22 867 (2d
Cie. 19G2) (failure to prosecate}: New-
toa v. Tnited States, 38 F2d 658 (2d
Cir. 1962} ; Scott v. Spanjer Brow, 208 F.
21928 (2d Cir. 1952); Berdia v. Mondon,
208 F24 25 (24 Cir. 1961).

4. Az we noted in Bardiz v. Mondon, 298
Fod 235, 237 ». 5 (24 Cir. 1961), one of
the principal reasons cazes are not rendy
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Davis' deposition in erder io have his
testimony ready in the event his clent
was Dol avzilable for the trial, Fed R
Civ.P. 26 and 27, or have used the oces-
sion of ihe defendant’s examination of
Davia to ask questions helpful to his
client’s caunse, Moreover, the record does
not show that counsel exerted any effort
to follow Davis’ movements or lock any
other steps to prepare his case for trial
during the long interim,

The failure to be ready for trial when
called —unfortunately, a condition too
prevalent in our courts *—is ope of the
basie czuses creating a backlog of ealem-
dars® The ensuing delay exused by ad-
journments and other dilatory tactics, not
only bobbles justice but causes the public
to mistrust the entire judicial procesa.

Chiaf Instice Warres iz disemecing oot

endar delayy, recently postulated:
*“[Tihe Etigants usnally do not know
that the lawyers are the canse of delay
and therefore blame the courts rather
than their counsel for the delay * *
[Tihe very process of delay, whether
eaused by court congestion or lawye
procrastingtion, reduces the chane
that truth will be found at the tric
aince the memory of witnesses ir
variably diminishes with time as dc
their availability.” Address by Chi

for trial is the fzilurs of some counse] to
prepare folly their ctses mntl] the st
mingte,

5 In the 1968 fieca?! year, 5,335 new case

were commenced in just the Southers Di
trict of New York. That dixtrict had 11,-
247 cxses pending at the end of the year
and the larpest mumber of pending civd
cxses of any federal conrt. Qwer 300
more actions were brought in Hscel 1063
than were &Eapossd of in the same period,
so the weiting Est grows ever lomger.
Admmistrative Office of the Uzited States
Courts, Annua! Report of the Director:
1568 at TI—40, 41. The itstant case vas a
Jory action, apd & suit involving a jary
trinl I the Bouthers District tales n
median time of three yeary from the time
iswoe is joined antil the trial This is
the bongrst median time interva] with the
exception of the Exstern District of Pean-
sybrania, which is forty montha 14 at
2L
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Justice Warren, American Law lnsti-
tute, May 21, 1968, at 5.

The courts must take the initiative in
making their procedures more efficient?
and the bar must be prepared to co-
operate in that effort if the judicial
process is to maintaiz its vitality. The
district courts of this Circuit hkave
worked ogt precise and elaborate methods
to nctify attorneys of the progress of
their cases on the calendars primarily so
that counsel can gpather in their witness-
es and be ready to proceed to trial on
schedule.? The bar must have equally
precise procedures for preparing cases
and ensuring that witnesses will be avail-
able at trial Ard, we mow from
experience that if counsel fails to
ceed when his case is called for trisl in
regular torn, the coarl, havirg set aside
time in expectation of that trial, may for-
feit precious hours or days until another
case can be readied. Other parties and
counsel may be inconvenienced, and ju-
rors may be forced to wait idly® Had
Judge MacMahon granted this eonting-
ance, not ocly would valuable trial time
have been Jost but cases scheduled for
trial after this ane world have been dia-
located at the last moment from their
reglar order and foreed to trial out of
urn. Bardin v. Morndon, 298 F.24 235
‘2d Cir. 1961). Ergo, disarrangement
weeds disarrangemert

Davis suggests that as a seaman he is

ward of the court ertitled to special

-or. This argument, when arged as a
ground for continuance, bas been reject-

4

6. The Chief Jaxtice alvo stated, *I wan:
to center on the confitions which exist
in the federal roort system: comditions
whik are presectly bad and which are
ominons for the futzre T bhope that T
may be alle to exkit your aid znd the ad
of our entire lexa! profession in the aeri-
oy work which is needed to meet the ron-
gestion wh'ch fares the federzl conrtw
The xitzation is critical. The backlog han,
in fact, agxdn grown during the past
twelve months, in spite of the sdditional
judgey who bave been nppointed m rrent
vears.”™ Address by Chief Jastice War-
wn, American Law [nstitote, Aoy 21,
196G, at L

ed by cther jurisdictions. Kenney v.
California Tanker Co., 381 F.24 TI5, 777
(34 Cir. 1967). IL is particularly inap-
peeite in the Scuthern District which
handles far more seamen’s guits than any
otker district court in the Urited States
Kaufman, Decongestion Throogh Calen-
dar Controls, 328 Annala of the American
Academy of Political and Social Science
84, €5 (1960).

f{!] Finally, we teorn to the possible
6bjection tkat we are penalizring Davis
for the shortcomings of his lawyer. The
short answer is that, since Darvis chose
kis attorney voluntarily, be cannot be
permitted to avoid the acts or omissions
of his freely selected counsel Any other
notion wouid be inconsistent with our
system of representative litigation. Link
Y. 626, 633~
634,82 5Ct 1 LEd23 T34 {1962} ;
Nasser v. Isthmian Lines, 331 F.2d 124

[5] We realize that a court must
its zeal for a tidy calendar cvercome
its duty to do justice. Nor do we suggest
that it is always proper to proceed on
the basis of a depoaition in the absence
of & party. Nonetheless, the fact re-
mains that the calendars of the South-
ern Distriet court are clogged and justice
is being delayed or perhaps impeired as a
result I= order to reduce this choking
congestion, the distriet courts must be
permitted to exercise their discretion in
appropriate warys that wil} ensure justice
to all who seek it* We will not interfere

7. And vot a day passes that the New York
Law Jogres] does aot inchde o summary
of the calendar rules im bold-face type
whick reads in part, “Eesponsibility for
the appearsnce of attorneys, parties and
witnesses in conrt in readineas for trial is
on the gttorzey of record * ¢ *7

Crder the Jury Selection and Service Act
of 1968, Pehl. §0-274 (March 27, 1988)
which becomes effective December 22,
L¥E, each juror wil be paid $0 2 day
snd 10¢ per mile for travel There may
abw be a sgheistence ellowsnce of §i6 per
day.

Chief Justice Warren farther commented
“The civil dockets of the federal eonris,
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with the conacientions jodge who will railing intq cradles of newly mmﬁuc!.ed

notleccptthelta.tnaquonfealenduenn- cutside platform that Jod tq hoepital
i ing calendary stairway,

is arduocs, complicated and burdensome,

Affirmed.

Since the trial judge must be entrusteg

with the to alleviate ca} dar con. SeelluoD.C..zGSF.Supp.fﬁs.
tf_stion,welhnnnntpntnbct:deginhk

; L Negligence ¢¢
mlr;nlch:enn;the goal. R can be had for
Accordingly, we holg that the denia) injuries on basis of ne
of & continuznce kere a3 not an abuse OUly if defendapi owed plaintiff an or.
of the coart’s discretion, Affirmed, daty of ear
2. Courty ¢=>asg
Where diversity action was brought
for personal injuries sustained in Mas.
a En-.m B&:hnsetts, law
T

anlmcLusethcun-

cwnership in Tespect to duty of care
l"rmnisn.ll}nﬂs,l’llhtlﬂ,&m owed &5 Heenaces,
¥.

4. Negligence
TURNER CONSTRUCTION o, gy

Cmﬁmrwhomdnm;ut&nnn
Defendant, Appetier. remodeling on hospital hag
No. 7138, poaseuiontolhndinpmitionofowner
UnitEdStataCnurtqupmh with renrdtodutyofcamowedtoh-
First Qlrowde. tensces and i invitees,
Oct. 24, 1968 5. Neg¥pence €55
Underl(tsaachmethhwpermin-
jured while cn hosp; :
Diversity actijon for personal in-

. _ Businesy invitee, under Massachy-
rar. J. dl."' ted verd_lct- for defendan setis law, hay right to expect Teasonable
at conclusion of Plaintiff's cqse ard in inte of . ke
plaintify irpealed. The Court of Ap- visi Atengnce premises

El.eﬂaecr'minﬂﬂocht:.:n!aﬂin;be— lnﬂetinglulﬁ!lnch]htiﬂlh!—
I:ind,:ndt!wnnthedth_nﬂendumt, m-wdety-huddluhhute." Ad-
iumutmla.rcpruenttbeiftudlb- dresy :
er:yofl:hmrﬁn,the:d:nnpram

.



