IN THE COURT OF CRIMINAL APPEALS
OF TENNESSEE AT JACEKSON

STATE OF TENNESSEE

' -
. SHELBY CRIMINAL
NO. 45

vs-

JAMES EARI RAY

REBUTTAL BRIEF OF CBS INC. IN RESPONSE TO THE STATE'S
SUPPLEMENTAL BRIEF ON THE QUESTION OF JURISDICTION
OF THE CRIMINAL COURT OF SHELBY COUNTY

On behalf of CBS, we see nothing in the State's Reply
to CBS' Supplemental Brief on the jurisdiction of the Criminal
Court of Shelby Cocunty that would cast any doubt con that
lower court's jurisdiction of CBS' original Petition.
Indeed, the State agrees that the Criminal Court of Shelby
County was "the most appropriate forum for the resolution of
CBS' Petition.™

At most, the State theorizes that the Chancery Court
*may also have jurisdiction to entertain this Petition.”
{Emphasis supplied). We do not agree with that proposition,
but even if Chancery had concurrent jurisdiction under some
theory or ancther, such would not divest the Crimirnal Court
of its jurisdiction.

Nor would the theory of adjudication of property rights
be sufficient to confer upon Chancery concurrent jurisdiction,

as CBS neither asserts any property right in the exhibits

nor seeks relief which would transfer, interfere with,




destroy or otherwise prejudice any property right therein.
CBS seeks only the right of a meaningful inspection of those
exhibits while they continue to repose in the watchful care
and custody of the Clerk, neither title_gor possession being
adversely affected.

Finally, we know of no authority whatever, and the
State cites ncone, granting to the Chancery or Circuit Courts
the power to issue a Writ of Mandamus to a Clerk of a Criminal
Court. Nor does the unreported recent decision in Martin
v. State hold otherwise. The most the Supreme Court said in
Martin was that if the Criminal Clerk refused to obey the
order of the Criminal Court to destroy records under §59-517
T.C.A. the Petitioner can file a petition [of mandamus] "in
the proper court® naming the custodian of the records as a
defendant. Surely, the "proper court® could only be a court
with appellate jurisdiction over the Criminal Court. Neither
the Chancery nor Circuit Courts have any such jurisdiction;
nor does the decision in Martin purport to say otherwise.
Moreoever, a petition to mandamus the clerk, or the lower
court, would not in any event have been the proper remedy in
the insfant case. Mandamus is proper only to order a public

official to perform a purely ministerial duty. While we are

staunchly of the position that the lower court's decision is
in serious prejudicial error in the several respects already

pointed out and here reiterated without further argument,




the legal questions are of sufficien£ complexity that neither
the duty of the clerk ror the court in this case could be
proéerly characterized as "purely ministerial.* Moreover,
while CBS emphatically maiﬁtains that the Criminal Court
has.no discretion to deny CBS its constitu:ional and other
legal rights by denying a scientific examination altogether,
we recognize the ccourt may reasonably exercise its discretion
in establishing reasonable safegquards to protect both the
integrity of such an examination and the integrity of the

of the exhibits so examined.

We respectfully reiterate, and the State agrees, that
the Criminal Court of Shelby County, Tennessee had original
jurisdiction of the CBS Peﬁition.

This Court of Criminal Appeals should now grant the
Petition for Certiorari, and should also grant the relief

for which CBS prays.

Respgecitfully submitted,

Mz?‘ﬁ

R. PREWITT, JR.

AFRMSTRONG ALLEN BRADEN

GOODMAN McBRIDE & PREWITT

19th Floor, One Commerce Square
Memphis, Tennessee 38103

{(901) 523-8211

OF COUNSEL:

Ralph E. Goldberg, Esquire
Allen Y. Shaklan, _Esquire

CBS Inc.
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New York, New York 10019 -3-




CERTIFICATE OF SERVICE

The undersigned, Newton P. Allen, hereby certifies that
&s counsel for CBS Inc. and CBS News pivision, he has this
daté served a copy of this Brief upoﬁ James Earl Ray,
Tennessee State Prison, Station A West, Nashville, Tennessee
37203; Bernard Fensterwald, Jr., Esg., Chief Counsel for
James Earl Ray, 910 1l6th St. N.W., Washington, D.C. 20006;
James H. Lesar, Esq., Associate Counsel for James Earl Ray,
1231 Fourth Street $.W., Washington, D.C. 20024; Robert I.
Livingston, Esqg., Tennessee counsel for James Earl Ray, 940
Commerce Title Buildirg, Memphis, Tennessee 38103, the
Honorable Hugh W. Stanton, District Attorney General for the
Fifteenth Judicial Circuit of the State of Tennessee,
County of Shelby, Shelby County Office Building, 157 Poplar
Avenue, Memphis, Tennessee 38103; William J. Haynes, Jr.,
Esg. Assistant Attorney Gereral, and R. A. Ashley, Jr.,
Esq., Attorney General and Reporter, State of Tennesses,
Office of the Attorney General and Reporter, State of Tennessee,
Office of the Attorney General, Suprere Court Building,
Nashville, Tennessee 37219, by depositing a true copy hereof
in the United States mail, postage prepaid, special delivery
addressed to each at their respective addresses, this éi___

day of January, 1976.




