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) : ) - . TEoresss smemu s vaily Uhirdeg “d
premium for thesperiod from the date of strating  that  evidence prep Nl
the policy baller'stdeath until that date, it against verdict™where tl;gff was _;::"
€an not escape Babality for an accident that lestimony as lo whether of wtn;"{“
occorred befork theelfective date of the  was accidentally shot, and thy ::—"'
cancellution. We can'pot follow this argu- N
meat. As we have seen, the palicy eun-

tinned in force after the death to profect

the personal representative while acting as

such so that the Hability of the Company, stip .
though limited by the provision of the witnesses and there was no n;éc. .
policy abore copicd, continged during the photographs had inflamed minds -:; =
period between the death of the policy  and aroused their emctions to defe:
holder and the date of the accident. We prejadice. o

Stc 0o reason why # ecan ned ofoim ko
benefit of these Himitations on its kability
even though it was paid a preminm for the
period following the death of the pobicy
holder. ’

ceased was lying, after bcing‘,i“.-' )
large wound in ber chest was n,—_ o
where photographs aided jury i ..
standing wvatue and weight of teg,.. |

Judgment affirtned.

L. Crimlnal Law €1 60 .
Yerdict of guilt, approved by 1
It results that the decree will be modified judge, accredits testimony of state’s 4
to rebeve State Farm Muotual Automobile nesses and resolves all conflicts in g
Insurance Company of all hability and mony in favor of state and estals.e.
judgments wili be rendered against North-  state’s theory of case.
western Security Insurance Company and -
sureties on its appeal bond for the full 2 Criminai Law €303, 1160
amount of both jodgments with interest Yerdict of p:il‘t, approved By »
and all costs in both cases, - judge, results in disappearance of pres—.
COOPER and PARROTT, JJ. concar. i‘;’;:;"’:.‘;“:‘;;’;"’ﬁn’;:j i
bim in his trial, and ©pon appeal prese-;
. ﬁonofinnocmisrcphcedbyms:-;
tion of guilt.
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7 o A Criminal Law =1 155(2)
Floy# PALMER, Jr,, Plalotist in Esrar, Reversal of conviction upon the =
. L B not permitted unless evidence clear”
STATE of Tennessce, Defendant In Errar. preponderates 2gainst verdict of jory w

v in favor of innocence of accused,
Court of Criminz] Appeals of Teancsser,

4. 1058 4, Criminal Law =15 .
Appeilate court may review evider:
Certlorari Dt-nic::g;:;.pmmc Court used to convict only to determine whetke
Dec. : ) # preponderates against yverdict
755 S P
Prasecution for crurder. The Crimiral 5 Crimlnal Law S114102

Defendant bas burden of showing &
appeal that evidence preponderates agaiz®

verdict and in favor of defendant’s oo
cence,

Court, Hamikon County, Camplell Carden,
J» fomd defendant guilty of first-degree
muarder.  Defeadant perfect=d appeal in
natere of writ of error. The Court of

of photographs whick shoued T

Bale BOT e s l'"mﬂ" .'u i-mprisoumtnt in the State Pexiteriury for
izl conriETOmS Mkt?k;n;{ ntd twenty years and one éay. His motios for
" te roy dem swes a pew trial being overruled, be prayed and

was granted and has perfected an appc:_:l
o the natere of a writ of error to this

Court.

1 o)
.mﬁgmg pro and con.

- HJ!I'C“' =200

i i to whether or
onflicting testimony as .
accidentally shot pre- ) .
~ &c'ﬂsedofwzi;ct for jury, in murder ° (1-5] Tke defendant’s four Assig-’u-
(:rjm:.snﬂl ; ments of Error in this Coure, a7l of -.-hzch
e - : . were raised in his motica for a zew trial,
320 . question the evidence. By his first three
e o 1 the sufficiency
carry burden of Assignments be challenges 3
Mnmf{#dtﬁ:m preponderated  of the evidence, contending that st pre-
et 't:;ict which found defendant pooderates against the verdict of the jury
i od in favor of his innocence. In exam-
egree here there 3

X dmﬁ{ﬂn:mimmr:::‘:;hgr or ining this contention, we are bomnd by the
;nmm sed accidentally shot. well-established rule, settled by numerous
* i o decisions of the Supreme Court of Tennes-
) o ved b

al Law =433 o sce, that a verdict of guilt, appros 3
‘c':m".m ' £ Pm"‘ phs is matter the trial judge, accredits the testimony of
dﬂm-bang " ¢rial court in exercise  the State’s witnesses, resolves all confiliets
»be sound ﬁu:rion . : in the testimony in favor of the State and
ot - . . establishes the State™s theory of the case;
that under such a verdict the presumpiion
of innocence which the law throws zroend
an accused and which stands a3 a wilness
lahhnhﬁ:ﬁﬁLdisam:ndupo_n
botogra .y 2. = appeal that presumption of innocince is

:dastm“m ;::n P MP:Z-:KIT :m:s:: replaced by a presumption of guilt; that
’t“::e ther nm evi- this Court is not permitted to reverse a
mmy of ';hmmm -eﬂ:::d inds conviction wpon the facts nnlsss the evi-
that phs had & - dence clearly preponderates aBlinst the ver-

fj“"i ,"’d”‘”"“‘m‘i’@m“d“’ &ict of the jury and in favor of the inno-
s prejudice. T cence of the accused; that we may review
‘ L e—— - - the evidence ocnly to determine ‘—hemﬂmn
szhr o Cllrattlzn.oogi ; eponderates against the verdict; and that

ooghas A Meyer, - for &defmdamhalheburdcnnfshowingon
Fainifl in error. appeal that the evidence prtpondeﬂtcs
George F. McCanless, Atty. Gen, of aeainet the verdict and in favor of his in-
Tennessee, Robert F. Hedgepath, Asst  pocence  Tumer v. State, 216 Tenn 714,
Aty. Gen, Nashville, Gerald Semmefs, 394 S.W.2d 635; Chico v. State, 217 Tenn
Asst. Dist. Atty. Gen, Chattanooga, for de- 19, 394 S W24 643; Johnson v. State, 217

3 Crimeal Law €438 - .
Admission of photographs which show-

of where decezsed was lying after being

dot and Large wotmnd in her chest was

in error. : Tenn 234, 7 S\W2d 170; Breaner v.

- State, 217 Tean 4%, 38 SW24 252;

OPINION Owens v. State, 217 Tenn. 54, 399 SW2d

. 507; Harris v. State, 217 Tenn 532, 399

OLIVER, Judge. . SW2d 749; Pryor v. State, 217 Tenn

mtiff & 5 : . State, 218

L, the plainti{f in error 695, 300 SSW2d 500; liants ¥
'-ﬂdm::f:d?;r 'b{:ov, '::: convicted of Tenn 31, 400 SW2d 722; Patterson v.
a5 S WY

i
i
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State, 213 Tenn 80, 500 SswW.2d 743; Car- memno more™ or words to that effect. The
roll v. State, 212 Tean 464, 370 SAV2d4 deceased arose from her d!llr: faced the
523: McBee v. State, 213 Tenn 15, 372 defendant and said, *Don do it, Palmer™
SAW24d 173 - From a distance of only a few feet, the
defendant shot the deceased in the chest,
kilting ber instantly. As she fell, she said,
*Lord, have mercy, Pahner™ At autopsy
there was na evidence of any powder burns
on her body. He removed the spent shel,
reloaded the gun, said, “Call an ambulance”
and et the apartment.

[6] This rule governing appellate re-
vicw of criminal convictions makes mn-
cecessary and, indeed, inappropriate, any
detaited discussion of the evidence pro and
con. Hargrove v. State, 159 Tenn. 25, 28,
231 SW2d 692, 654; Morrison . State,

7 Teon 34, B7 SW2d 826, 400 S.W.

e 1]
ey ety

24 237,

The dcfendant testified that when the
deceased called him at his sister’s home
- somewhere near midnight and tald hin that

‘While the defendant’s wife and children ;¢ he Gdn't bring the key down there she
were Eving in Michigan, he and the’ de- a5 going to caose him some trouble, he
ctiscd,ﬁdaRuthGoins,ﬁvedtogﬂh&in tooktheke,andwmtomsm‘thﬂ'
2 commonlaw relationship for approxi- yn&'s apartment; that while he and the
mately two years, occupying an apartment  zo.eaced were tafking about the key, L=
on Walnut Street in Chattanooga. ShortlY  Lfle Southerland pulled 2 pistol on him a=!
before the date of the killing, kis wife and 4514 him she would shoot him if ke &
chikiren returned to Chattanooga. Locking get out; that one Evelyn Cooper, or Hitch
the Walnut Street apartment, he went 10 ook was also there and ran outside 1>'
fire with his sister in crder to be able to 4 12 his hqhm. Winston Broome, who k3!
cee his children while they and his wife  omzined in his car, about what was goi-¢
were in town. On the wmight of May 28, 5. that his nephew then brought his st ¢

1967 ths deccazed, Arnold Wilsom, and gy to him; that he pointed the shotgea ¥

Johnny Jones were at the Fourth Street 1 pglle Southerland and told her ta £

apartment of Lucille Southerland. Al of him the pistol, and that the deceased £+

them were drirking. ‘That afternoon the op and grabbed the shotgun by the bar®

geccascd had called the defendant and asked  ,na pulled it around toward bersclf "5

him to remove the Jock from their apart-  jerked the hammer back jost enargh >

menit of bring her the key so that she could  Fre ® and thar it went of [ accidentaly 3™

get Bor chithes  The defendant appeared  Lifled her; that as she fell she said, "L

at the Southerland azpartment shortly b&-  have mercy, Pahmer™; that he loved >

fore midnight, and some words were ex- 333 &id not intend to kill hers thet ¥

changed Letween Bim and the deceased duf- oot 2 Tock oa the apartment door whe= ™
inz which ste told him that she had found  yent to his sister’s house, and that Be &7
a back o the apartment door and ske want-  gnow whether the deceased f—“:
ed him to remove it so she coold get her - that after the shooting be KT -
clotkes: there was also discussion about 3 cagse “I was just nerveds; tore F€ ©
phone cail in which she had theeatened Bim Look me op™; and thot he got ﬂ‘-‘: A
thut if ke 4dat come down there she  pup at hume that evening and had #5°F
wo' cause him some trouble, and Be told o,
Ter that ste ocught not to be calting him
up and threatening him and his wife and
sister. The defendant went outside and re-
terned within a fow scconds with a single-
Ina -hotzma, There was testimony thit  to go to th

Evelyn Cooper, orf Iﬁtchﬂd‘-‘mf__ﬂ-
that she had been at Locille 50557,
apartment earficr that evemng: ";_;- -
¢ washateria n'_"rt:",'__: :

LR R e
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3::,”;. ﬂ:a[t[;:;:dsiihcmhndﬁ began No one except the defendant and his
e r pelled 3 mephew said that the deczased prabied &
pist muofthetopdr:wtrof:chcsl:°ﬂmtgun.- - & )
that she Jeft, saw the defendant’s nepbew - '
hou:“s:c!:, m:f-hﬁg hi:on‘t go inside; they [7.3] Qlarly, the evidence presented
‘dm::ml:m \re.nttothcwand an issne of fact for the determvination of
B P ‘;nt in the apartment the jury. By its rerdict the jury rejected
pi ”:d ol e fct:d:u‘:t wis at the a3 completely daphanoos and transparent
dooe &n ddmd:::me outs:- de; and that the defendant’s cantention that while Lu-
bk e ;mm kis nephew went  cille Southerland held a pistol on him his
- - neghew broug!:t his shotzza to him and
-thatl:ezuncditather,andthnthede-
<astd was iiied accidentafiy when she
and caused it to be dis-
charged. Considering the evidencs in the
E‘ght of the law guverning appellate re-
view, a3 we musl, the defendant has failed
%0 carry the burden of demonstrating here
that the e'nd.ence preponderates against the
verdict and in favor of his innocence. On
the contrary, the verdict was fully war-.
ranted by the evidence. - '

abot 8:00 o 900 o’clock that evening be
and the defendant went to the defendant’s
srartment to get some of his clothes, and
250 got the shotgun, and then went to sce
4 they could find the deceased to give her
&ekqtothc:partmcnt: that they first
xenl 10 her sister’s bome, and then to Lu-
e Southerland’s apartment; that the de-
i:ﬂdzmtolflhimtnst:;ﬁathemm
‘-_‘:mb::k give the deceased the key and be  In his fourth Assignment of Error, the
.-:1 - h:m:.l.lza.t Evelyn Coopc:r ran out defendant contends that the coort err;:l
e “They’re going to kil Pal admitting photographs of the deceased
‘t:_mnr:e;u;ummd‘m;'h‘n_ showing her lying where she fell and the
:méma;':l;c shotgun z2nd loaded Ilflewonndinbcrchcst,msisﬁngthu
=:cmed:fm apartment and handed  this evidence was nnnecessary to show the
'-"dhadam'gn[ Etha.tl..uc:'HeSmt.hcr- position and condition of the body and the -
Wiy dq:pl a-mcd at the defendant; nature and location of the wound inasmoch
- '::;d.lm?edupzndgrabbed ‘as those matters were shown by competent
el and it pafled & toward testimony, and that the pictures were of-
N, went off; ﬂut he did not fﬂ’ﬂ‘l only to arouse the emotions of the
Nling *-’letﬂtarmnis!mlt say anything befare or jury to the prejudice of the defendant
il was fired, and that he and Thke photographs were admitted over de-
Lo Bt went back to the car and Jeft.  fense objection

“_’:ﬂ that the defendant was not outside
" % apariment and did not come to the

e

In Hngﬁfs v. State, 126 Tenn 40, 148
S.“_T. S13, it was insisted by appropriate
Ass:ﬁmt of Erroc that the coert erred
-.-, m admitting two photographs, taken fong
' "1 befoce the sf ing, but said that afer the homickde, «nd based solely upoa
:._':‘Hdsshcl ted a pistod to Jobnmy Elu:mcmoryoiatitncss,shnwingthcmom
i _;I!He testified that he &id not sce ™ which it occnrred and the arrangement
773 gl and that after the _ of the furniture. One of the photographs
7% xent 1o make 4 phore call fs,orm also showed the figure of a2 man, aot the
‘ A1 deccased, Yying on the floor with his head

-
& and that when ke retarned and

T ive to

TNt ke had 3 miced omd oloan ?  wader the elge of the bed; a0 the other

- ) soul‘_hcrhlﬁ denied that she had

- T P g .
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132  Tera.
Ly a ta%le next to the bed, witha cross-mark
on the back of his peck at the center of
which it was claimed by the State that the
bullct emered the dectased, and another
cross-mark was shown in the photograph
on the framewcsk of 2 window where it
was alleged and presmned that the bollet
lodged after passing through the deceased’s
neck. Owverrcling that Assigoment of Er-
ror, the Court said:

“¢ + + In bricf, Works testified that
he knew the position of the varions ob-
jects referred to, and that the photograph
reported them correctly. This was saf-
ficient for the admission of the photo-
graph in evidence The fact that the
photograph was not taken until some
time had elapsed after the homicide was
not a circumstance of sufficient weight
to exclude it. It was introduced only
for the purpose of showing the witness’
recallection of the position of the ob-
jects mentioned at the time of the trage-
dy, and to aid the jury in seeing these
ohjects as the witness saw them He
testified, ia effect that the pictore cavght
by the photographic ks truly represent-
ed the pictore left upon bis memory by
his perception of the cbjects at the time
and as he arranged them to give a true,
visnal reproduction of the Impeession or
imprint left upoa his mind by the facts.
The truth of kis statement as to the
currect placing of the cbjects to be pho-
topraghed was a matter for the consid-
eration of the jury. The jury were also
cutitled to weigh his statement as to
whether the ghotngraph was a true rep-
resentation of the cbjects as he bad ar-
ranged them, Io short, it was in the
provinee of the jury to weigh and valoe
all of his testimony, mchiding the photo-
praph, treating that as a part of his tes-
trmany.

“The facy that the photograph was not
proven by the photographer who made it
was immaterial, MeGirr Sons & Co. .
Iabtiont, 61 Misc.Rep. 291, 113 N.Y Sopp.

=21, Coli% o Frede-d VP mmarrt e
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Boston & N. St Ry. Co, 194 Masy
179, 80 N.E. 477, 10 AnnCas 961, and
note; Consolidated Gas, Flectric Light
& Power Co. v. State, 109 Md 185 72
AtL 651; Indiana Union Traction Ca

. w. Scribner ([47] IndApp. [521]), 93

NE 1014, The accuracy of photographs
may be proven by any one who Imowy
the fact. Thompson v. Galveston, H_ &
5. A Ry. Co, 48 Tex.Civ.App. 284, 106
SW. 910; Consohdated Gas, Flectric
Licht % Power Ca v State sopn
They are admissible in evidence whea
shown to be reasonably accurate repre-
sentation of the place or thing i ques
tion, to help the jury in understanding
the tesﬁm[’ of the witnesses. Undon
Traction Co. v. Scriboer, supra; Has
sam v. [J. E] Safford [Lumber Co] 8
Vi 444, 74 Atl 197. They belong in
the taw of evidence to the same chg
as models, maps, indplans. It docs oot
affect the admissibility of sacharey
resentation, if it be shown that @ is o

" Cofrect In some particulars; but énfy ©

weight. Territacy v. Price, 14 N3 2
91 Pac. 733 The purpose of the intr>
duction of such pictorial representatiors
is, s stated, to epable the jury to t=
derstand the evidence in relatioa to &«
objects or things as presented, West 1
State, 53 Fla. 77, 43 Soath. 445; Mar=
v. Knight, 147 N.C. 564, 61 SE 4&.
Kanszs City Son Ry. Co. v. Morris, £
Ark. 528, 98 S.W. 363, 10 Ann(as €.
Johnson v. Union Pac. R. Co, 35 Lt
285, 100 Pac. 3%0; State v. Herso= ¥
Me 273, 38 Atk 360, The admissibity =
suck representations is not affectrd bx v
fact that they were made at the s
of the prosccuting attorney for the <7
lo Dlusirate his theory of the case (571
v. Remirgton, 50 Or. 99, 91 Fac *°
Barton v. State, 115 Ala L 2 57
585; Jarvis v. State, 138 Al L.~
Sonth. 1025); nor by the fact tha .
witnesses for the opposite 5i Gf, :._.
controversy deny their correctnes ==

¥. State, 63 Ga. 687}

117 ara relrrescd he !'l"l'l'll"rc"--| fﬁ‘ E.‘.....__

- raty o ol

1
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75 Miss, 727, 23 South. 710, as hoMing
in effect that the use made of the pho-
tographs in the present case was not al-
Jowable. If such be the proper conistrue-
tion of that case, it is opposed by the
weight of avthority. Tn Shaw v. State,
83 Ga. 92, 9 SE 768, a photograph of
the locafity where the decezsed was
killed, taken with persons placed where
defendant and kis accomplices were said
to have stood, was beld competent. In
Siate v. GReilly, i26 Mo, 597, 29 SW.
577, it was keld that a pbotograph was
aznpetent which represented the scene
of the erime, with persons placed where
defendant, deceased, and another person
were said to have stood. In State v.
Kelley, 46 SC. 55, 24 SE &), a case
wherein a defendant was on trial for an
‘assazk with intent to kill, it was held
competent to exhibit a phatograph repre-
scnttg the window through which the
person assanhted was shot, with that per-
s occupying the position he was in
a the time of the shooting. In Pecple
v. Mahatch, 148 Cal 200, 82 Pac 779, an
a tria]l for homicide, it was held that
F'h_dom'lph: showing the condition of
things in' the vicinity where the body of
ceceased was found, and disclosing the
:;-'tsm:e of chjects correctly placed on
-'1‘!& ground by witnesses to indicate where
weeased’s body, the kuife, hat, and coat
of defendant, and the hat of deceased
vere Jocated when the scene of the homi-
:‘33 was first visited, were admissible.
;: the same ¢ffect are Sellers v. State,
__nArl;us, 120 SW. 840; s ¢, 51 Ark
Sicn, 4 Wask 91 39 o e gL
T Ay 02, 8 L
NS, 1104, 123 Am StRep 921, 13
;:qu #06; Britt v, Carofina North-
. % Co, 118 N.C. ¥, 61 SE 601;
v. Green, 157 Mich. 690, 122
A5; Bowling Green Gashight Co.

-,D’l‘;; Fxccutor, 142 Ky. &8, 134

!.'_‘g-_

2B v Sute, 191 Tenn. 259, 231
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twenty-four hours after the Jefendant left
the scene. There was no insistence that
thc- photographs &d not represent the scere
as it was first found by the witnesses after
the killing. The contention of the defend-
ant was that the pictares were introduced
far the purpose of inflaming the rrinds of
the jury and prejudicing his rights, Over-

rufing that Assignment, the Court said:

*If the pictures accurately showed the
_amiimnn:ni:u it existed at a time near
enaugh to the homicide to warrant aa
" inference that such condition had existed
then,tbi:;sbnutdnot,ifmtcrial,beex-
_chuded from evidence upon the possibility
t_hat they might enduly excite the emo-
tions of the jury. Hughes v. State, 126
Tenn. 40, 69, 148 SW. 543, AnnCas
- 1913D, 1262* - “ -

(9] - The kw has Jong been established
that the admissitikty of photograghs is a
fnau:rtobedetuminadbythetrialmurt
mm the exercise of his sound discretion
Management Services, Inc. . Hellman, 40
T:nn_.App. 127,289 SW2d 711,

(19] In this case there is oo contention
that the ?howp:ph objected to were in
any way inaccurate nor that they did not
_fa:rly represent the conditions shown there-
in. By agreement of counsel, the State
mtroc_!nc_a& a map of the premises drawn
!)}' the investizating oificer while testify-
ing, showing the floor plan of the Souther-

kand apartment, the Jocation of the furni-
tare and body of the deccased wheg he
arrived at the scene a few minutes after
the killing, Unquestionably, the photo-
graphs in question, along with this map,
cnabled the jury better to understand and
assess the wzlie and weight of the testi-
mony of the witnesses. The trial court
d&id not err in admitting the photopraphs.
Nor does 1%¢ record in any way support
the defendant’s insistence that the photo-
graphs inflamed the minds of the jury

_2nd aroused their emotions 1o his oreindice .

i
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3 rud 740 EVIDENCE 20 Am. Jur.
tures® Such pictores are not admissible unless the proponent can show thag
the pictures are a true repeoduction of the scene photographed and are prop.
erly authentivated acenrding to rules of evidence T and since they are 50 peen-
liarly su~ceptible to fabrication, the courts, asa general rule, exercise unusual
exution in determinie whether they should be allowed as evulence® Ax hag
been pointad out, urless it ezn be made to appear clearly that the pictures are
a true reproduction of the scene rhotograpked, they shoald be excluded, other.
wise, beeanse of the «kill and development in the fabrication of meving pie-
tares and the possibilities of reproducing desired effects by entting and other
devices, & jury mar receive a misleading and prejudicial impression as to
important fssues in the case® When motion pictores may and may not be
ased advantazeously and properly in placing facts before the jury is o ques-
tion which most vary with the eircamstances of particular ease, and the
decision as to ileir adiission must. in cach cass, ha addressed larerly to the
judgment and diseretion of the trial judge without any restricting zeneral
formuala laid down to eontrol him™ '

§ 739. Diagrams and DrawingTIt is a wellestablished rule, applied in
evervday practice in courts, that maps, drawiozs, and diagrams illustrating
the scenes of a transaction and the relative location of objects, if shown to be
reasorably accurate and ecrrect, are admissible in evidence, in order to enable
the court or jury to understand and apply the established facts to the par-
tieular caseM The use of such things as testimony of the objects represented
rests fundamentally upon the theory that they represent a method of pictorial
commnaication of a qualified witness which he may use instead of, oz in addi-
tion to, scme other method™ Evidence of this character_js helpful in aiding
the jury to visualize the objects and scenes in the nctiun.j;,j )

§ 740. Blodels; Casts.—Dodels and casts that correctly represent the chject

Peonsylvania R Co 122 Pa 55& 11 A 1086 C. L: Napler v Little, 137 Ga ML TAIS E
§25 Am. St Rep 1L L 3 LRA(NS)? Acn Cas 18134, 1913;
f Appetation: 3 ALR 131K Susl v. Daviy 131 Me 354 177 A §18, ¥l

AL . Anderson v. Unjom P. B Co

7 State wee of Chlrm v. Crited R &k Elec- 143 .{E.Ehfzﬁ‘. ITD‘GE 1. ;21' citing R®RC -
Ghhson v. Poor, 21 N. H. 444, 3 Am.
215; Spokane ¥, Patierson, 46 Waxh ¥3
P 412 A LREA(NS) 1184, 123 Am St R
371, 13 Ann Casx. 78é; Poling ¥. Chlo Riw
R.s-Cn. I W.va Bi5, 155 E 12, M4 LERA
b4t

Annotation: Ane Cas. 1218C, 17R

As to admissibiity of maps, platxs aad
surveys, see infra, §i %82, 8L

121igon v. Allen, 157 Kry. 18L 162 5 W.
g2¢ 51 LRA{NSE) HL o

Upcn the guestion of the locality in whick
a blast iz abeged ta have been fired o who-
lation of a monikipal ordizance, 2 map s
admissible [a evidence in cunacciiod with
testimuny and pencil marka made by & wit-
pe:s zpen the map 1a the presemwe of cv
and jury, showins the hucation. Spokane ¥
FPattr reon. 46 Wash, 33 33 I*. 404 8 LEA
(N5 119, 123 Am Br Rep. 921, 13 Ann-
Cax 706

Diagramy preparcd by a county surveyor
Lo iflustrate a prier survey, and wscd by
him to flustrate hls testimony a3 an ¥
pert, and <sLown by him to bLe .-u:n:{:m:. are
pro y recelved in covidenee Keller -
Harricon. 151 Towa, 328, 121 N. W. 53 Apn
Cas 19134, 204

13 punger v, Grimm, 142 Ga. 4%, 83 S &
208, Ao, Cas 131$C, 172,

trie Ca 18% A4 404 139 A 316 32 ALR,

1367; frrens ¥, Fiagentwck-Wallace Shown

Co. — R I —, 132 A 13% 464,112 ALR. 113
Annotatlon: 13 ALR 13T

f0wens v Tizgeoheck-Tvallace Shows
Co —F. 1 — 132 A, 1530 404 112 ALK 11X

Anptation: 13 ALR 1314

See * Wirmore, Evidence, 1 TI8,

#Gweny 1. HagenLeck-TWallace FShows
Co. — B I —, 132 A 1538 454, 112 ALFR 111

0 Seate nem of Chima v, United B & Elec-
trte Coo 167 M4 403 533 AL 316 3 ALR
| O

Annotation: kY A LT 13IK 121T

In an azticn for the death of a pessenger
on 8 chrest car Lroazht aleat through the
allegrd swaying of the car in rounding &
enrve, the snart #xcleled from evidlence a
mretion pdcture of aoother eap taken a2t the
grere of 1he aceident, but oot shown to have
Leen pauving at the same rate of speed of -
foreed Cor the porprae of showing that an
ears swared at that poiuf.  Ftute ose of
(tima v, Unlted 12 & Irtrie Co 162 MA
2%, 109 AL 91K 52 ALK 1207

11 2 i =i v, Kentocky, 11 Wal, (L. 5)
5 29 [. 4 11%; Juhonton v Jones, 1
Ik (U 53 269 17 Lo o~ 117 Irvin v
IDxair, 108 Cola 249, 68 P (2d) 2%, citing H.

sg!‘

H

616

g Mgt b v ok lege TR

—

b oo -

»p Am. Jur. EVIDENCE g7t

coacerning which relevant testimony is given, and which may assist the jury
in understanding the evidence, are frequently received in evidence* The
admissivn of snch models and easts rests largely in the diserction of the trial
court™ A east, if otherwise relevant and admissible, roay be received in evi
dence even though it may be of a grucsome character®

§ 7L Effect of Markings or Legends.—Properly verificd maps, platy, dia-
grams, casts, photozraphs, and X-razy pictures are not rendered inadmissille
in evidence beranse of marks, memoranda, lerends, or otker extrancous mat-
ter thereon, where the individual who made the marks or writings, or another
witness familiar with the facts, explains them or Letifies as to their correct-
pesst?  When objectionable marks or writing are excluded, expunged, or
erased, the instrument becomes properly admissible™! But it is elear that
where the person who made the marks did so, not from his owe personal knawl-
edre, but from what he heard from others, the map or diagram eontaining
soch marks or legend is inadmissible in evidence Moreover where the state-
ments or memoranda have independent evidentiary value apart from merely
esplaining such objeet or the testimony of a witness, such a deviee to get writ-
ten testimony before the jury will not be sanctioned, and the map or diagram
containing such matter will be exeluded™ In some other cases a photograph
or map containing writing or legends has been regarded as inadmissible in
evidence apparently because the eonrt has disapproved of the natore of the
etidence sought to be introduced in such manner.® Some courts have refused
to admit in evidence certain maps and diagrams containing marks or legends,
under a statute providing that any admitted documentary evidence may go
to the jury room.® ' ' -

4 State v. Weston, 155 Or. S58 64 P. (24)  misaible in » n for h

3%, 108 AL R 1462 Dot remdeced madmessible by e fact that
D Logan v. Empire Dist. Electric Co. 33 a witnezs who made the caxts plared there-
Kam, 3it, 161 P. $5% LR ATILTE, Z54, on Tumerous small blue dots to Indicate the
™ State v, Weston, 155 Or. 555, 64 P. (2d) Dot wouade er to distingulsh the
53, 148 ALR. 1402, whereln ol cnn?rt{re:-. larter from alr bubbles, there being no con-

fuxed to exclude m cast of the purt of the
drceased's forearm and hand which re-
trived shoty Ared by the defendant, thers
boing a guestion as ta whether the shots
Bred by the defendant contributed with
rhota fired by another persca to hasten the
death of the decedemt.

T Xapler w. Little, 13T Ga. 22 TISEL
? LEA(NS) 31, Ann Cas 1MIA 112
Plat); De Forge v. New Yook, N H & H
R. Ca 178 Masx 34, 59 N. E. ¢, i Am St
gé"p. 464 (X-ray picture); State v. Kuhl 42

ev. 135 173 P, 1™, 3 ALK 16%4 {photo-
f7aph); State v. Weston, 153 Or. 536 51 P
;i:l 535 108 AL E 1482 fcast); Ryder w
th yward (Sturtevant v. Hayward) 58 YVt
s“‘- 128 A, 431, 2¢ A LR 453 (photograph):
‘:::-Eane ¥. Patterson, 4% TWash 93, i% P
-y $ LREA(NS) 118, 123 Am St Rep
7L 13 Aen Cax 706 {map).

i’;nr;lnuuon: 18t ALR 1417

prosecution for larceny of cotton,

e worda “cotton presa™ writics oa a Jia-
:;nm 2% descriptive of an appHance Jocat-
at a particular place thereon, Jdld not

render the diagram inadmissible whore the.

ir::tsmn. an & witness, testificd that It
the torTect and in his eviderce described
o Appliance as a cotton press.  Aapotx-
c"- 08 ALR 1428
"mlﬂl of the parts of the deceased’s fore-
2nd hand which received shots fred by
deferndant, otherwise relerant znd ad-

e — . F17 . -

tention that tke witness placed dots where
o wound indicationa were present or that
his work wan inaccurate In any degree
State v. Weston, 155 Or. 556 #4 P. (2d) B34,
104 AL R 1402,

Photegraphs of the scana of a trime tak-
en by deputy district attorneya, upon which
tkey matked the place where witnesses sald
the dead body was hying and the place
whers such witnesses sald the defendant
told them he stood whea he shot the de-
ceawed, are admissible Apnotation: 108
ALR 141L

Whers experts pul eertain Enes and
markings on photorraphs of palm prints
before thelr testimony was glvem, fur the
purpose of more clecrly 1Dustrating their
textimony by Indicating polnts of ximirarity
and Wonilly to whick they testified the
eourt held that the admis=ion of stuch phat-
ographs was ol errvocous, Fince the oX-
istence and shimiflcance of the markings
were fnlly expinined by the expertn, and the
markings in oo wise afevted the pbole-
graphs, and thos thore was no prehidice or
jnjury to the defrrdapt, Shate v. Kuhl 42
Nev. 135, 135 P, 127, 3 ALR. 160

71 Annotativa: 10 ALER 1411,

¥ Agnotation; 103 ALR 1422

¥ Annotatiom: 108 ALH 1432

2 Annotation: 103 ALR (4% -

B Annotation: 108 A LR 1426 -
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an sffumative snswer, to ask him sheiher
it i1 & correct or fair peprosemtation of
»hat b« purporis te show, the isterrogation
Tin= Jitrited 1o what be i expecied to
1= fy 32 20 |m pencral, where 2 map, plat or
ol r draming 1 1o be offered a3 ebodying in
# o1l the trowkelze of the witpess to whick
he, im 1his Form, deposes, the varifying wit-
necw minct be shows to hrve such personal
Fronkdre of the Eicts as to qualify kim to
I 1ify tu their correct representation im the
draming amd i most be stated by him ex-
plicitly to be correct, or 1o be & true repre-
rewtatem of wkat it purports ts show id88
Verlfientiom may be made eitker befare or
after milmicsin ia evidence. 382 A map of
0 Lept im 4 public office and in general use
these for relcrence eanpot be admitted a3
rilonre withopt verifiation im accordance
with the =vperal rule 1388 If accuraey is not
teuiied im 1he testimony which the drawing
v leawed pe expesss azenraesr in mot -
anired im the drawize itsedlf, and it may be
mTiteed thongh admitiedly inaecurite.11.69
1t meed Bt represent all the area or cbjects
that may he material ta the issuelrT I the
[ti1anal s of objects of 1 fiaed and perma-
ueut mature, sud the interval of time betxeen
the evrat in i~ste and the making of the map
I-l;.t. or other drawing i reasonable in re-
Mum te that fact there in m presumption
ol ventimmity of copditions which will sa
4t the almixcion or ose of the drawinx 12
the wheinee of evidence of 130 Whea
the draming of 2 plice i made to intl'ng-
nha monoable objects therem, 3 ot wszally
mlirhls without testimony that those ob-
¥.tx morte there, and ia the places shown by
the Jrawiny, ar the time the event.I: 13
Mier & wap. plat, or other drawng has been
wvd by svun~el on both sides as the na-
Tnes of & chalk, in examining their witnesses,
1t xs mozally o ervor for the judge te admit
it wm evklene 133 Ia genen!. where the
ruling of ke trial eourt does pot appear to
bavs becw prejodicial to the appellant, his
vutlirg wall n be reversed LM
I'I“ l‘l'\-nuﬁt_ (_‘emn;‘o.ll':;nhl. 0 Ky 1L
£ IC N ARCIIR W 260,

b 1 'a‘r-;r':fr-‘:-. 48 Wash 33 59 P 402,
o u_\‘\s 1309, 123 Am St Eep 321 13 Ann
L LT

Nwme: ¢ AT R4 18:7-10300

1*1 Yama; 3 ALRZE 1050

4 ®ve berm held that it Ja 2ol Perersible crrer
Yow b et e ie permi erzminfag ronmecl s
=sam oAl Jdisgram wlih chall 83 1he courtroom
T oe i4t atr saitie cwnrt hzs declared that B
son b fog 18 gme such & diagram, or. H
--‘J rale 3 copy for the record. Aans:
™ LAY
Era0iis v Walden, T14 Ark 323 217
Lo AT RZE 1910
a Y. Iamshrig 4Tex Cle Appt 200
1 ."_'-'-l 1i% Tex 624, 28 S 24 213

- * ol B2 OI05A 166D
T heca: 3 ALREZ2ZG HOLD- 1080
o Fosa held rhat n serveyer, 1n testify-
rran Be perpaifled te mer 8 plae made by
e by oeapying m o governmw-nt e
- T2ty Blw mrw sboscrvatlens TiMl-
* V-7l G0 ¥r 9106 A 202 8 Am St

«*iaemint's copy of a flagram of the merne

. = ol aecbdent made by oam allleer

T tle eseut T admissilde npos

1 s currret, ar ta [Testrate bepe
3t imme- 3 ATRZI4 1082

woAT DR 1 Tk

20 Am Jur

Tha wss af prinisd charts, phrturen, and Jla-
zrame of human unsle by madical experts
ta ¢uplaim the rcasos tor their epiolunes L
partbkcular c3ice has pcen Erocrally permlited,
thouzh sublect te the dimrciion of the Imlse
;:1 in the case of sl chalkn Awme: 3 ALER2E

1355 Anme; 8 ALRZ4 1OGE ot mrq

1156 Ansn: % ALKEZd 1063 et

11!11‘1-.: 9 ALK2A 1DC8-107E,

1150 Wood w, Wilzsd 38 ¥t 6% 54 Am Des

Annat 3§ ALEZd 10C3-107R

Whet & whitness 13 saked to polat out am &
map & eertaln place abewt which e 1s tratify-
Iar. xod mbiectlon is made that the wilness
13 net ehows e bave sufficiest Eneawiedze of
M bocation aa the map te da 3a, the suficieney
of his kvowldge and woderstanding of the
map is wikhin the dlactribon af the rrial jodze.
Xelsom o Sheby Xz & Imp. Cu % A
S1% 1 Se 613 28 Am Sr Rep 118

Db jectien to the admluston of & wap or other
draming o8 the pencral ground that s desicm
of character I rakulated ta tmpress the jury
improperly azuinst the sbjecting pany, or Ia
faver of the drywing as sathariratice ecldence
kay boen srerruled  Amos: § ALR24 1109,

it a piat o diagram s made up of Bificremt
tewa of the ame subject, and these ricws xre
drawa t4 soch difercnt scakes that they are
likely whea shown ToZtiber. 1e ercate s o0
reprots Imprexzion i the winds of the jury.
R Ras been held wichin the & Yo
trial fndze te exclude the whole from wae ar
adwmlssion Awws: § ALEZd 1110

The sdmirsien In exidence of charts ol thy
hmman peivia 1 withia the discretion of the
trial courl ta am sction for as abrocd xacroiliae
njury. Dpbareirer » Welslogz. 233 %1 11 13
NW2id s 12 ALR?4 803,

.3 Asmer ¥ ALR2d JO8R

HidAawe: ¥ LR 1081 2

DO Asee: § ALK>E 103811

I1.EX Aane: ¥ AL.K=d 108]-1GS4. 1098 1094,

9 ALRZA 1081 et
m‘% Fet 11X 1

ALEId 1081 =
3 ALK24 10%23-1
$ AL K4 10581091,
P ALK 1033, 1094,

£ W TR
Bartlett, TH XC 495
% T 495 8 3B 413 14

I:iuchlruo. Keloecker 1TS) 3 Per 610, 2
S Bandern b WeTiEa, 214 ark
x wlden, 4+ 4 3 nr
SWwrd X357 9 ALR24 1044
ITorhes v, Siate. 126 Teon 48, 143 SW 343
Anmn Cas 133D 1262
Eanter v. Mclanzhils Tex "lv Apm 200
Swod £ affd 146 Tex €34 0B SW=2d 341
& ALEI: 1231,
Auwns:r § ALE>A 1103 1100,
137 Aane: % ALEZJ J101-1163.
AT tuma: 9 ALREY 109% 1%L
I37% tame: 3 ALE®J 1092.1030
3 ALEZS 1181,
*ALRYA 1123 1124

§ T30 Medcls; Caeia.

Tractice Alda: Glisx, A Sur Prosl of Farts
ry» 411 &t seq: Mape DMazrams, gend Models,
A Jur Frool of Fucts pp 601 ot acqy

Aoy Jur eBMed In Flrst Foderal Sar k Loas
Av=a v Wrlie, 1Flz1 36 S5«+7d 396

Sl v frhla Ol ©o 10 I8 App*d 8T 134
NE N 30 58 ALR2d KRG
L_‘;I.u;a. ¥ Couke Fuiilae Co (Ky) 216 SW2d

p. CI7. = 14 Awme: 22X ALK"E 13%: c3
ALESd 128 (modd of sbhict er sMr)

In & prwwrrutian fur Srealing and rnfrring =
enrmerih ukith Tatent tw strad 1he reanrd has beld
1%t therr wxy me ool o admitiine [n evidenes
a plaster rat sd thee trackn Ternd e 3 Acld
betweew the rorncrib god the road the rear
tires of $fenrdznt’'s trock haring peculla? wreap
et e and dey a2ty LTy

20 Am Jur

toack at the seene of the erime, wpd It apprar-
Sz 1hat the weneaven koeatificd the ¢ hilits but
grpressed se spiniun an te the cobrluxloans te
be drazsn thercirvm, and the comparizun of the
tires and the cast wan kit for The Jury and
they resched thelr ewy roncluslon  thecrrob.
Annar 13 ALR2E 132

Page 617, Add folloxing mote 14: A wit-
mesy® wee, in the trial of a eivil action, of &

modd of an ohjeet or imstrumentality, or of -

a site or involved in the acchlent
or incident, for p of dn:gmnst_r:.tnn.
without such model’s being placcd in evidence,
ka3 bees recogmized in a mumler of exsea 23
proper, under the eircumstanees eonsidered.1e8
While the admissibifity «f 3 modd in esilencs
or the rpht te use @t for p of demon-
stration or illustratiom may depend wpou the
peeuracy of the model 23 a represeatation of
the original1%31 the fact that B Ziffery in
some respects From the eriginal will wot pre-
vent its admisston im evidenee or its wse for
purpescs of demonstration or litnsirailos,
where sueh dissimilarity s elearly explained
to the jury, or where the differcace ia mct
such =y to misiead the jury LSz Om the
other hand, the model sheowld be e:dpdttl in
case the jury is zpt to be misted by it or by
its nse MO

145 Tarr v Keller Lomber & Conste. Ca. 108
™ Ta 23 144 EX EAL 60 ALR i1

Asoe: 63 ALE?d 433

M3l sane: B9 ALL2d 438

1432 )jcMabon v Dubaque, 10T Iowa S2. 11
EW 517 70 om 51 K 143

Asse: €8 ALER2 [N

1433 Barwey v Richard, 157 03 332 39 L od
720, 13 3 Ot €41

: &9 ALE2d 112-444
‘g-ll'.lﬂ 11533 (model

tar Im)urirs susisised ia mm
ast the maaufnciwrer of

tations based xpon tests of
testimony of the expert based Epok £ phole-
ETaph the A-frame ievalved lm the accldent

=as reecived evidence.  Redlack v Gezneral
:!iun Corp. {CAT 111y 253 F24 114 &3 ALR2d
e 617, = 14 Asssar £33 ALEZ 1098

Page €11, Add &t exd of sechion: The
eases 2] te be in agreemert that the ose
of » o or model of a humas tody er
part is the trial of a eivil action is within
the souad discretion ¢f the ecort, and in the
majority of the exscy ecopsidering the ques
tiow it has bees beld substantially that the
circumstances prescat warranted ssch case. 163

In criminal cases where the problem of the
zdmisibility of a skcletom or model of a
hamaa body er a part thercof has been presemt-
ed, 1ie conrts are im apparcat sgreemert that
if the jury or court will be enlighicned by the
infredustios of sock evidenee, it B zdmis-
sille 1481

HJ Alsne: 53 ALRM CSR

It has Beew Beld (hat, tm & preper case, 8
Ehebdal modd way be wad o8 drmesdratlve
erldence, hot mock wie must he a-tmally ex-
planatory of same rlovgnt fs=ur In the case
Fmith ¥ Oulao OO Ce 10 10 Appad 6T, I3+ XEZ4
0%, a8 ALK 38

T an sctlen for bodlly Talurlen, % ruflnx of
E‘llc. !I".-l.l rensrt, Ilr_lflf t‘hcdlr‘llmon_t ol '-w"-

EVIDENCE

£§5 741,742

medel al 8 byman shelrtan o avwIad the ¢x-
plunatieny, ptwltluaading the Sufvrnuancs ab-
tions em the pround that B was whie cr<gry
te an moderstandig of Lhe lavurd, was frue-
somp, phd bruded anly (e aren-e Fmoilon Fatlep
tkas explale apything, bas bern beld, mober 1ty
clecumat amees, Rul 1o Le creoe. Smodh v Olls
123:1 Ca. 19 1H AppTd 4T, 124 NEZ4 526 08 LLE

1652 Staty v Weston, 133 O S3A €1 P24 306,
103 ALR 1lio2

Aans: P ALETY 100K

Ia 5 presrcutinn les the sla)ing of o pollremnn
Im which the defeadant plevds guibiy teo the
erime wf murder wih a »'lpsiaiicn thet ths
trinl Judge detcrmine the drnree o the defend-
ant'y crime with the 2ld of u Jury's sdvi-ary
verdict, error has been Seld pot commlited lm
receiving ta eridonce 2 wanfkin w~rd to iyt rate
the path of the bulleiz frvd ints the slkers

. Wihere yoch evidence vy hIzhly relevant in

tendins to show thal the moarder was s cold-
hlcoded XiMng. !n contradictium of the definds
ant'y cal-s that be pankked mod shot the am-
ter § Loy Py rapld saccession when the officer
iricd ta drxw hilm pun Peo‘r!e ¥ Eobiifard, 5
Cal 4 3, 10 Cal Rptr 1Ci, 328 P24 235 21
ALE>d 10hE cert dem S63 LS %28 8 L od 24
132, 51 S C1 184X

§ 4L Lfect of Marilags sr Legpeada

10:1.- E{tvs::l n'a' %u. 4 L . 20 La
- {llagenst &
State ¥ Nalone {Mo) 20T su"u Tl
State + Leach, S8 MM T4 208 T2d S14
Mitchell ¥ Farr. 33 Teza App 200 222 SUM

A
£17, a. 17, Ansme: § ALE2d 11101117; 83
ALR>¢ 1008,

p 617 m 170 Smas: 3 ALREZE 112

» 811 wm A Anws: § ALE2d 11IR

Page €17, add, following noty 15: II any
materizl park or lesend B&:l. s map or other
drawicg mot made from draftman's per
wonal] kmowledze B otherwise verified, ad-
mission of the map or drawing maoy be held
not errorlis

WhAnnes 5 ALEZE RN1Y-11120
» E17. n 1% Aase: § ALEIE 1I117-117%
It hut heen Reld thot & Une b to be drzwn
befwees he mers indicatian s & map or dia-
E'-- of the whers somcthingy aodisooted
allrged ta e sorwrred. and the writizr sn
% of what smount to costenthona er con-
cluxioss of & party concernlng the mala ision
Anne: § ALEZ] LITR
P 617 m 20, Awme: ¥ ALE2Q 1114-111T.
s Gl6L n 4 Asse: B ALRIJ 1123 11324

B 742 CGenevaBy.

Am Jur queicd tn Burng v. State 72 Oxla
Crim Kep 409, 117 PiZd) 1H; Eckies v. Boswey.
151 Okln 841 13T Pi2d) 248

Am Jur ia_ Eeining r. Talted States

ASE Fla) 16T F2d 357, cert den 333 T3

8§38, 93 L ed 357 63 3 (1 45,

Ee v o4 Tows 578, 13 NW2d 328

Galneq %, Calon Cent Isa Ca. 131 Okia
218, 123 PiXd) I8

Mitchell v Mitohell 24 Wash?d 101, 1E6 P24

385
ECL gqustrd Ia Dionle v. Scllle &1 Ohls

CApw SU1TY XEdY MT

p- 0L a5 Auee: S0 ALEZS X5 2T

1t hay levw sald chit, during an rarly porlod
of the commen law, the i7ht of 4 Jury te cum-
E:.‘tre dapated wrtinss was reheied, even thonsly

s (te stzndard sod Ji-pated wrlinzs werw
upon the same sHp of raper =# that us eol-
Tater] lasue was Inrolved. Clark v State (Fla
Appy 111 Se 24 127, 50 ALEZ4 261

7 619 n IL Amas: 50 ALKTd 2TL

Pape 619, 441 folloring nole 122 Ore of
the more commonm provisions, based om tle
original Eagli<h act, prrmits eumparison by
“gitucszea” aad sulmesica of the writingy
and the evidence of 1he witnevscs to tle conrt
or jury as cvildemce of tLe precinenesy or
otherwise of the diputed writing,  Arwong

JEPNL_SESSE P VPSR

chel . L TR L. 1.1




u"e or, as it s sometimes saud, €nUsCOUs-
, 35

. mdi s a pailty conseid TV «eul and con-
unexplained :::dncﬂ_t; . E.ot 1o be supposed that one who is nimmhenk“{)w&d’e
s of guilt? for | ':‘i feel The value of ciich evidence lies in the 2
d tee.

‘yf ‘ht’ '"1 il ba' hf "'n. 118 u | an uw e X s in +ar {'f a rfhr'ﬂ‘: [ 3
3 . K - Ly ]'p SHn,
1 I 1 ' I 1ML ﬁ l‘ f Ly
L) 4 K

il od 1ot mrediastely follow {he comMmMEFION t-_mf.ﬂhu:n;n;::c; 1:;:
T e Y spepevted and become aware of the suspiai 12 later
the defendant m::."_ '?ﬂT.:Ilt o urs sometime after the eomuiixsion c_»l' lb%:nr
e T o ﬂm"‘L:I .t of the evhlence rather t'n_an to its :u!mrmiL ti }_ﬁ
e 1?‘ 'ﬂ'w‘“‘flrf;ridem-r of flicht in a eriminal ease depends .113:1 5
b .ﬂ-hiﬁ-"*l-‘!h'} hh evilenee in support or denial of t:hc fxsne nf_g;l: ,San.b
B o = .;;!:tll :‘: ;h:- exidence in the ease & dircct or eirenmstantal e
not upon W :

~ - L had 5 t d = l'el !’ hut
e"“lt‘ nee 1 ﬁ . 1 O CANUS 'll Ly 1". 'AII( ! S oIl 0l S0
13 ILI:)t conhin 10 i nHere the ¢ LS was t ‘

N ematls aduiible where the vrime Was committed openly and in the pres-
e o a
ence of witnesses. cioo peidonce of flicht is competent only on the
According to -s;- m:-:.rulhfo:;:tl:r::&:!:i;ﬂ conrmitted 1.11!3 ac tin quesfhgft"ht Itn
question ?I the 2 i‘n'hl\\'z-:arc'rer the courts do not seem 10 hﬂ:ll proof of flight to
r‘t,ﬁ"f' pxr:sd;.:.n::-:::-_-.t % the ‘pcrmn commnitting _t'he erime. ant before
thie issue of Mvnty < an instruction that flizht by the defendant Be f
some J““"ﬂ“‘?o;;r o3 as evidence tending to show the commission :.hlt
. tt;\ thc;n]:e ist:;:;;rded as improperly given, where it does not appear 1ha
ecnne Y <

P
the defendant fled to avoid arrest after he was aceused of the enme.
e defe

The tion of intcnt of ons sending x
letter t::::g.:uthe mail, which is al:le:ei ﬂt:
have been with intent te defrasd, dape

w. Com
s Ww. 22 citing

148 Ky, 284 134 &
T4, 14% Am LS
‘lt:ﬂ = 122 stantial evidence.
E mﬁ: e derce of fight s a.dmi;::ib‘.’eiﬂ o %
O 1L S -F. nited States (C C. A Tib) FouLE
Hifi ate = S et 30l SLE #:6 writ of certiocari depied fn 2
e ‘UP cL T 5. #%8, 68 L. ed 431 42 S Cu L her-
: n&—i . : ; ‘Efforts of the accosed to escape oF e
2 h‘n;’- wise evade justice = a I:I.rt:nmsu.ncemm
X missible in evidence arainst Eim o
’ itt may be Wferred. State v DO
. %3y, 131 P. &2, 39 Ann Cxv

Fowan T.

13 State v. Bonnice. §0 A ont 362, 1% P
4. 25 ALK FIS. .
ﬂ’l Fickory v. Tnlted States, 160 . Sﬁl‘l':_-
o L oed 4T 16 s Ct 321 Et.lte; '-..L!..R.
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§ 294. Facts Ehowing Flight—A wide ranze of evidenee i aduitted in
proof of fight. Thus, testimony by a sheriff that ke made a »earch for the
defendant is competent evidenre to show flight® Testimony as to the place
of arrest is admissible to prove fligktX althogsh testimony as to the move-
ments of a posse making an unsvecessful search for the accused s properly
rejecied.®  Similarly, the fact that notices of reward for captaore of the ae-
cused were sent to various parts of the country s admissible at the trial?
But the introduction in erulenee of a docuwent offering a reward for the
retaru of desiznated property and eontaining a deseription of the defendant

is tmproper in proof of flizht, alikonzh vol prejudicial where soch faet &
proved by other evidence .

§ 295. Evidence by State to Prove Motive—Evidence of flight, conceal-
ment, or analogous condaoet of one charged with erime is of alizht value as
bearing on the anestion nnlscx there ars fasls naintine ta the mntive which
prompted it.!* As bearing upon the motive of the zecused in fleeing. it is com-
petent for the state to show that the defendant had knowledze of facts from

_ which it might readily be inferred that an investigation would be made and
evidence discovered tending to establish the defendant’s puilt, and it mar
show a warning by another persno to the defendart to Ree immediately fol-
kewing erime? The expericnce and intellizence of the accused, as well as his
fnancial ability to make his defense, are also facts for the consideration of the

jury which might increase the probative effect of flizht aa evidence of guilt.™
- _Any material and relevant circumstance attending t

£ state may show the eonduet and
o - -

d
€ } ¥ The state zlso show that mn his flicht from
the scene of the erime_ the defmﬁmmmm

§ 296. Explanation of Flight or Concealment.—When the state introduces
evidence against the defendant In a eriminal ease tending to show that after

the ecommission of the erime charged. the defendant concealed himself or fed
from the vicinity, the defendant is entitled 1o the benefit of any explanation
wkich he may offer as to why he fled or convvaled himself* Insanity or drunk-
enness? fear of violence,® demands of busic.~s or other duties? and avoidance
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21-106 EVIDENCE AND WITNESSES 65

Testimony ta facts of antomobile seci-  som, within dead man statute. Eb AL LE
dezt a3 testimony te & “tracsaction™ or (24} 1296
“tommunication™ with a deceased per-

24-106. Parlies exempt from rule for exclusion of witnesses.

Cited: Ezell v. State {(1967), — Tenn
~—, 113 & W. (2d) 678,

21-108. Deaf and dumb persons—Interpreter.—In any case in law or
€qaity tefore a couri of record, wherein any person is either deaf or
dumb or is both deaf and dumb, and such physically handicapped person
13 party to such eourt action, either as complainant or defendant, the
judge or chancellor before whom such action is pending, shall appoint
a qualified interpreter, facile in the use of the sign language and the
manual alphabet for such physically handicapped person to interpret

for him 2t any time he gives testimony during the proccedings held
in such action.

The cost of the services of such interpreter shall be set by the trial
judge and adjudged a part of the cost in each case wherein such
interpreter i3 used. [Acts 1957, ch. 233, £§%81, 2]

24-109. Clergymen—Communniecations ential ~Testimony pro-
hibited—Waiver.—No minister of the gospel, no priest of the Catholic
Church, no rector of the Episcopal Church, no ordained rabbi, and no
regular minister of religion of any religious organization or denomina-
ticn usually referred to as a church, over the age of twenty-one (21)
vears, shall be allowed or required in giving testimony as & witness in
any litigatien, to disclose any information eommunicated to him in a
confidential manner, properly entrusted to him in his professional
capacity, and necessary to enable him to discharge the functions of his
office according to the usual course of his practice or discipline, wherein
such person so communicating such information about himself or another
i3 seeking spiritual counsel and advice relative to and growing out of

ie information so imparted.

Such prohibition shall not apply to cases where the communicating
party, cr parties, waives the right so conferred by personal appearance
in cpen court so declaring, or by an afidavit properly sworn to by such
2 one or cnes, before some person authorized fo administer oaths,
zrd filed with the court wherein Ytigation is pending. Nothing in this
seetinn chall modify or iz 22y wise change the law relative to “hearsay
testimony.” [Acts 1959, ch, 24, §§1-3.]

Laiw Reviews. Criminal Taw and Pro-
cedire —1250 Tennessee Survey (Robert
E Kerdrick), 12 Vand, L. Rer. 1131

24-110. Penalty when clergyman testifies contrary {o preceding see-
tion.—Any minister of the gospel, priest of the Catholic Churzh, rector
¢f the Episcopal Chureh, ordained rabbi, and any regular minister of
relizion of any religious organization or denomination usnally referred
to a3 a church, violating the provisions of § 24-109, shall be guilty of a

67 )  ATTENDANCE OF WITNESSES 24-207

misdemeanor and fined not Jess than fifty dollars ($50.00) and im- -
prisoned in the county jail or workhouse not exceeding six (6) months,
[Acts 1959, ch. 24, §45 -

24-111. Determination of gualifications of clergyman.——It shall be
the duty of the judge of the court wherein such litigation is pending,
when snch testimony as prohibited in § 24-109 is offered, to determine
whether or not that person possesses the qualifications which prohibit
him from testifying to the ecmmunieationa songht to he nroven by him

(Acts 1539, ch. 24, § 5. T

24-112. mmunications between psychiatrist and patient.—Com-
muﬂmtiomcmmmmh@mﬁ-
cine while acting in the capacily of a2 psychiatrist shall be privileged
communications except in civil and eriminal eases and other legal pro-
ceedings in which (1) the mental condition of the patient iz an issue
or (2) it is determined by the court or board having jurisdiction of -
the matter that the interests of justice require that the privilege be
withheld. [Acts 1965, ch. 157, §1.]

Collateral Relerences

Appheability in eriminal proceedings of to mental condition of patient treated for
pﬁ\'?]gge as tt.!; communica‘;.ions between other conditions. 100 A. L. B. (2d) &%
physician 2nd patient, 7 A, L. R. (3d) Waiver of privilege as regards one
1458, physician as & waiver as to other phy-

Physician-patient privilege: testimony sicians 5 A. L. R (3d) 1244
a3 to commurications or observations as

CHAFTER 2—ATTENDANCE OF WITNESSES
EECTIOM.
24-207, Duly to sitend.

24.-201. Contents of subpoena.

Collateral References. Subpoena duces  foreign custodian in another country.
teeumn for production of items held by a2 A L. R {24) 1463,

24-207. Duly to aitend.—FEvery witness legally bound £o appear as
berein directed shall appear accordingly and continue to attend frem
day to day, and from term fo term, until discharged by the court or the
party at whose instance he is summoned; provided, however, that the
continuance of a case shall not be deemed a discharge of witnesses legal-
ly bound to appear in the case so continumed, and in the event of a
continuance, it shall not be necessary to resummon such witnesses unless
they are expressly discharged by the court or by the party at whose
instance they were summoned. [Code 1858, § 3320 (deriv. Acts 1794, ch.
1, §29); Shan, §5608; Code 1932, § 9790; Acts 1959, ch. 113, §$ L]

KOTES TO DECISIONS

5. Disckarge by Contireance. discharge of the witness by the court

Where 2a indefivite continnance has ender the provisions of this section.
bern gpranted in a cxse on a day that 3 Emerson v. Porter {1958), 203 Tenn, 492,
witness has been summoned to sttend 314 8. W. (2d) & {Deeision priar to 1959
such indefinite continnance amounts to & amend-nent)
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read it to ker. She replied that she did not, arnd as to
this, the lawyer testificd as follows:

A Well, she told me that il wasn’t necessary; that
she wouldn't know the calls and deseription and that she
understood what it was, and T talked to her a few minates,
and 1 told her that that deseribed the 133-aere tract that
she owned in the 9ih Civil District and the Home Tract
on which they lived down in the 11th Civil District.

#Q. And you honestly believed that you were telling
her right about it? A. Oh, yes, I did at the time, I
thought T was telling her right, and she said that was
the property that she owned, and if that was it, she was
going fo sign it.

“Q. And did she signit?! A. Oh, yes, she signedit.

“Q. Were you present when she signed it? A. Ok,
yes.

“Q. Who else was presenl? A. Jack Bryant, her
hushard, was present and Rachel '

- - - . - -

““A_ Oh, no. She thonght, and T did too, she thought
that that deed covered the land that she owned in the 9th
Civil District that is the 135-acre tracl, and she also
thought it conveyed the property down on the Fishing
Ford Road, in the 11th Civil District. 1 told her when
ghe signed it that that was whal she was signing.”

Q. You thought that too? A. Yes, sir.

“Q. And Jack did {oo? A. That is right.””

This evidence was competent, not only beeanse it took
place in the presence of third partics, but ia that 1t lacked
the element of confidentiality.

(3) *“The privilege assames, of coarse, that the com-
municalions are made with the iutention of eonfidenti-
ality. The reason for prohibiting disclosure ecazes when
the client does mot appear to have been desirous of

gt R S =ty - 5 B o ol S MR8 P e 0
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Hazrrerr v, BryaxT. 259

seerecy.”” Wigzmore on Evidenee, 3rd ed, Vel VIII,
see. 2311, . 600,

fBut thore are many {ransaetions between attorney
and elient, that have no clement of confidenee in them,
of which he is competent to testify.”” Johrson v. Paller-
sem, 81 Tenn. 626, at page 649. Compare: I1olfle v. United
Stales, 201 U. 8. 7, 4 S. Ct. 279, 78 L. Ed. 617, 620;
Blau v. Uniled States, 340 U. 8. 333, 71 8. Ct. 301, 95
L. Ed. 170.

{4) Afier exccuting the deed, by which Mary Lou
Bryant ratified the gift to her husband, she torned the
deed back to the attorney for final delivery to the hus-
band. Delivery and subscquent registration of the deed
Xas a pohlication which removed any element of confi-
dentiality, and so any aspeet of privilege. The testimony
of the atlorney on these matters was eompetent in
_any event, Lang v. Ingalls Zinc Co., Tenn. Ch. A, 49
8. W. 288 “When the deceased commissioned the wit-
Bess (alinroes)-te-deliverthe decd to the grantee named
therein she necessarily waived all objections that she
mighl otherwisc make to proof of that faect by the at-
torney.”” Rosseau v. Bleaw, 131 N. Y. 177, 30 N L 52,
53; In re Coleman’s Will, 111 N. Y. 229, 19 N. E. 7L.

{5) Accordingly, we think that not only were all ele-
ments of the evidenee essential to support reformation,
transactions which occurred in the presence of third
partiez and, therefore, not privileged, bui also that com-
muniecati Bryant whi ssential to
support the reformation, were pot given to the lawyer
or the husband in eonfidence, bat were such communi-
cations as w. be published. Cf. 58 Am. Jur.,
Communications te Be Made DPublie, sec. 191, p. 274
“All marital communicalions are, by implication, con-
fidential, and a contrary intention must be made to ap-
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course of his profession and in that way he came fo the
knowledge of it. * * * If a surgeon was voluntarily to
revea) these scerets, to be sure, he would be guilty of
a breach of honor and of great indiscretion; but to
give that information in a court of justice, which by
the law of the land he is bound to do, will pever be

2 mmrnretnd o himm

imputed to kim as any indiseretion whatever.””

[4] We have made a thorough search of the statutes of
this State, and have found no siatule which would alter
the common law rule in this regard. While the arguments
for and against making doctor-patient communieations
privileged are many, our Legislature has not seen fit to
sct on the matter and therefore, we must apply the
common law rule as set forth above. For a thorough treat-
ment of the subject see Chafee, ‘“Privileged Communica-
tion: Is Justice Served or Obstructed by Closing the
Doctor’s Mouth on the Witness Stand1”’ 52 Yale L.Jour.
607 (1943). :

[5] Petitioner cites T.C.A. sec. 63618 econcerning
grounds for revocation of license, and T.C.A. sec. 63-619

'defining unprofessional conduct for our consideration. We

have carefully stodied these provisions and have con-
cluded they are merely administrative provisions
concerning the Licensing of physicians. The standards set
out therein are merely ethical in nature, and the mon-

- adherence to these standards might constitute grounds

for the revocation of the physician’s Heense. Our view is
that the statutes eited concern only the power of the
State of Tennessce to revoke or continue 2 physician’
license, and would have no application to the case subd
judice. Hendersom v. Kzoxville, 157 Tenn. 477, 9 S.W2d
697, 60 A.LR. 652 {1928).

e Y PUP e i S

19 McCanless] QuazLesv. Su?ur.xuxn. 657

[6) We are aware that physicians and surgeons are
required by the ethies of their profession to preserve the
secrets of their patients which have been communicated
to them or learned from symptoms or examination of
other bodily conditions. However, under the common law,
apphicable in this case, this ethical requirement is not
enforceable by law and, therefore, a demurrer o a cause
of action wholly dependent upon an aflcged “patient.
physician privilege’” must be sustained.

[7,8) Of course, an examination of the fundamental
rinciple ing (he privileged communications stat-
i i atto ient,

T.CA. sec. 29-305, and husband-wife, T.CA.

-

shows

—tters of evidence to be used in 8 court of law or equity,

be statotes do mot purport to deal with common law
canses of action or statutory negligence t rather with
Wm -
missible in trial proceedings. Thus, even if this State

recognized the doctor-pati i 0

W&d
a third party, Actually, the petitioner is seeking to

base & cause of action upon a rule of evidence. Morgan,
Basic Problems of Evidence, supra; 8 Wigmore, Evi-
dence, supra; 52 Yale L.Jour. 607 (1943).

‘We think that the only possible sounding of this law-
snit would be under allegations that there was an implied
contract between the parties that the results of the exam-
ination wonld remain confidential or, in the alternative,
alander, assuming the statements were untrue. However,
procecdings along this hine of reasoning cozld mot be
considered in this case as the declaration makes elear
that Dr. Sutherland was nol the plaintiff’s doctor nor

A = i ———rre
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.éle where he made ‘Steven band
:ggmncj’hzaml grabbed wp the

T v dox, and told them a man across the

. «ith a rifle would shoot them if they
‘-_-'-:alcxrelbcﬁdtttbooth; this enc of

. «2ders the boys had partienlarfy good
_ﬁ.;na}—tqobserumdguod reason to
—w=ber; their descriptions of him, while

. -= complete accord, were substantially

r same. Although there iz conflict in

! - 7 testimony as to the way and mazner by

v ;% they were to and &id indicate ferns.

:--a of the man at the jall and as to

= 1 .-ctter they were told the defendent's

-s=¢ before oc after they saw and recog-
- o2 kim there, and akthough they were
~==panied to the jail by their father and
¢ Shelhyville Police Chicf and another
~in, we cannot say upon this record that
«-» were coached or pre-conditioned or in-
=ced corruptly by sugpestion or other-
+ ¢ to point the fmger of guilt at the de-
- Zint and identtfy him as one of the rob-
-7%, nor that their testimony was not enti-
~" %o the weight which the jury manifest-
acorded to it We hold, in view of the
ity of the circumstances exhibited in
=3 record, that none of the defendant’s
- ~titutional rights, state or federal, were
~<croached wpon in kis identification at
¢ jal or by, admission of evidence with
wicrence thereto; and that the in-court
Lemtification of the defendant by the
£randon boys was not, therefore, the froit
*f 2 tainted or corrupt pre-trial identifica-
ten,

-

[4] The defendant’s second Assignmert
°fErr0risthait.hclrialcouncrroncous.'ry
Sverruled his motion for a determination
<f bis mental competence to stand trial
T"'—-mim,inthcabscnccofthejuq,
*as that ke be committed to Central State
Hospital for observation and evaluation,

ing discussion of the matter before the
€ourt it was established that the defendant
twice been giveas such an examination
# Central State Hospital recently in com-

Bection with his tﬁi!_ﬁ:!murdcr,gg_t_ﬂf’

HANGOCK v. STATE
Cite as £30 3. W24 23

" Tmn Bo7

determined to be sane 2nd capatle of stand-
ing trial 2nd of advising with his counsel
This Assignment is without merit.

{5] The third Assignment of Error is

that the tria! court erred *in failing to
strike from the record all reference ta

-[his} conviction of first degree in the slay-

ing of 32m Gibbs, in permitting the State
to ask about the conviction cver [his] ob-
jection and in failing to direct the jury to
disregard the referemce to thc murder
case”

On eross-examination, prosecution coun-
sel asked the defendant: “In order to get
the record straight—are you the same
Donzld Lee Hancock who was charged and
convicted of a felony in Lewishurg, Ten-
nessee, and sentenced by the jury to the
penitentiary for committing that felony
which was the murder of one, Sam Gibbs:™
The coart sustained defense coursel's ohjec-
ton “on the ground that it is too detailed.
It’s properly asked of 2 Frior conriction,
but s improper to detail the nature of the
alleged crime™

Then prosecution counsel asked the de-
fendant if he was the same Dorald Lee
Haneock that was convicted of Murder ia
the First Degree in Lewisburg, Tennessee,
and the defendant gave an affirmative
reply. '

This Assignment is unienable. In the
first place, the court sustained the objection
to the first guestion. Secondy, the dejerd-
aat &d oot object to the secondt qier -

In Anderson v. State, 27 Feun, 130, 1Y
S5.\W.2d 385, the Supreme Court wmil-

% % * It is well setsled that this
Court will not consider an assignment of
error based on the admission or exclesion
of evidence unless timely objertion and
exception was made I the Trial Court:
and the Trizt Court given an opportonity
to make correction, Rule 14051 203 Teas




o e W T——— ey

e

w

court wonld justifiably have made a dif-
ferent choice kad the malter been before
it de noro™ 310 ULS, at 438, 71 S.CL zt
465, Here the kast that ean be said
for the Board's decision Is that it made a
choice between two fzirly conflicting
views, and under these eircuomstances
the Court of Appeals should have en-
forecd the Board's order.
to refuse to do sa.

Reversed.

It was error

AMr. Justice BRENNAN and Mr. Jus-
tice MARSHALL took no part in the con-

Amendment with respect to wher,
robbery vietim's automobile registryy;.,
ecard Tound iz defendant’s i z
automobile had been obtained by me,.,
of wnlauwful  search. USCACe.
Amend. 4, T ’ N
®. Criminal Law S=204.4(2)
Searches and Sefrures <—33(1)

Robbery victim's aniomobile Ters
tration card found by officer wi-
removing valuables from defendan:;
impounded vehicle in which card -
plainly visitle was not cbtained by illeg -

sideration or decision of these cases.

wanl

KN NOMEIR DYSHEM,

£8 S

James H. HARBIS, Pefifioncr,
.
UNITED STATES.
No, 82,

Argued Jan, 18, 1563
Decided March 5, 193,

Defendant was ;convicted in the
United States District Court for the
District of Columbia of vobbery and he
appealed. The Urited States Courl of
Appeals for the District of Columbia,
370 F2d 477, affirmed and certicrari
was granted. The Supreme Court beld
tkat robbery victin's zutomobile regis-
tration card found by officer while
removing wvaluables from  defendant’s
impounded wehicle in which eard was
pliinly visible was not cbtained by egal
searth znd was admissible, although
ufficer kad had no scurch warrant,

Affirmed.

L Conrls &=223(1)
Sppreme Courf prantod eertinrari to

corsider probiem precented ender Fourth

search and was admissible, althor:
officer had bad po search wzrrant. Ux
C.A Const. Amend 4.

3. Searches and Selrures =32
Police officer was not required &

- oblain ‘seaz_‘ch warrant before removir;
? ? 9’ valuables from defendant’s impomnde:

sutomobile &8s measore $o protect aufe
mobile while it was in police enstods.
US.C.A Const. Amend, 4.

4. Criminal Law ¢>35L1(2)
Searches a2nd Selzures ¢=3.3(1)
Objecis falling in plain view of
officer who has right to be in positior
to have that view are subject to seimr:
and may be introduced in evidence, US.
C.A Const. Amend. 4

rrepre—

Paul H. Weinstein, Wastingior, D. C,
for petitioner,

Francis X. Beytagh, Jr, Cleveland,
Ohio, for respondent.

PER CURIAM.

[1] Petitioner was charped with
robbery under the District of Columbia
Code. 22 DC. Code § 2901. At his
trial in the United States District Court
for the District of Columbia, petitioner
moved to suppress an anfomobile regis
tration ecard Bolomping to the robbery
wictim, which tke Government sought to
introduce in evideace. The trial conrt
afier a hearing, ruled that the eard was
adimissible. Pelitioner was convicted of
the erime chorged 2nd senlenced to,
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-ﬂn'sonmcul. for a period of two to
;:“ngrea.rs. On appeal, a panel of the
= 4rict of Columbia Court of Appeals
P ersed, bolding that the card had been
“yiained by means of an unlawful scarch.
The Gavernment’s petition for rchearing
o bane was, bowever, granted, and the
1 Court of Appeals affirmed peti-
Locer's conviction, with two jmlizea
Fissenting. We granted certiorari to
copsider the problem presented under
e Fourth Amepdment. 386 US. 1003,
47 S.Ct 1353, 19 LEd42d 432 (1967).
we affirm. _

etitioner’s automobile had been scen
.Jlau the site of the robbery. The
ar was traced and petitioner was wr-
rested a3 be was entering it near his
tome. After a cursory search of the
car, the arresting officer took petitioner
to a police station. The police decided
to impound the car ss evidence, and a
crane was called to tow it to the precinct.
It reached the precinct about an hour
and 2 quarter afier petitioner. At this
ﬂpenlndthedoorunlocked. It had
begun to rain

A regulation of the MetropaEtsn Po—\
Ece Department requires the officer who
ukesmimpoundcdvehiﬂeinchargetn
search the vehicle thorooghly, to remove
all valuables from it, and l.o_ attach Eo
the vehicle a property tag Esting certain
information about the mmmumes of
the impounding. Pursuant to this regu-
btion, and without a warrart, the me_st-
ing of ficer proceeded lo the lot to which
petitioner’s car had been towed, in order
to search the vehicle, to plzce a property
ta:onit,torollnpthewindaws,md}u
bk the doars. The officer entered on
the driver’s side, scarched the car, and
tied & preperty tzz on the steering wheel
Stepping out of the car, ke rolled op an
cpen window on one of the back doors.
Proceeding to the fromt docr on the
passenper side, the officer o?encd the
door in order to sccure the wmiiow and
door. He tken saw the reg—istr:tmrf ca_rd.
which hay face-up on the metal stripping

ich the door closcs. The of.t'r:er
::::r::l:lxt: the precinet, brought pc_h_uan-
er lo the car, and confronled petitioner
with the registrotion card. Petitioner
Jisclaimed all knowledgze of the card
The officer Lhen seized the card and
broaght it into the precinct. Returning
to the car, ke searched the trunk, rolled
up the windows, ard Jocked the docra.

31 The sole guestion for oor
&dc]ution js whether the officer
discovered the registration card by
means of an illegal search. We_ hold
that ke did nob The admissibility of

evidence found as a result of 2 search

under the police regulation 13 7% B

by this case. The PIeciss 222
:nhu{;db,ﬁndanp of the District Court,
to the effect that the discovery of the
card was not the result of a search of
them.butofamemrthke'ﬂmpﬂ?m
the car while it was in police custody.
Nothing in the Fourth Amendment re-
quires the police to obtain 4 warrant ia
these narrow circumstances

[4] Omce the door _l:.ad lawfully

name of the robbery victim pon it,
t::a plainly vishle. It has long beea
sctiled that objects falling in the plain
view of an officer who has 2 r}:ht to
be in the position to have magmw:cr;
subject to seizure and may be mtl_'o-du t
in evidence. Eer v. State of California,
T4 US. 23, 4243, 8 S.Ct 1623, lﬁt
1635, 10 LEd24 726 (1963); Unit.e
States v. Lee, 274 US. 559, 47 8 CL 7 16,
71 LLEd. 1202 (1927); Hester v. United
States, 265 US. 57, # S.Ct 445, &3
L.Ed. 898 (1924).

Affirmed

Mr. Justict-e DOUGLAS, concurring.

Though Preston v. United Siates, 375
V.S 864, 84 SCt 531,11 L.Ed.ﬂd. 1.7?.
is not mentioned in the Court’s op_mmu.
§ gusume it has gurvived bocouse m 12-9
prescnt case (1} the car was lawfully
jo police custody, and the police were

e par




