IN THE CRIMINAL COURT OF SHILDY COUNTY, TENNISSEE
Divisiea 11

STATE OF TENNESSEE

¥s. NO. B3-15645

JAMES EARL RAY,
Defendant
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— e N W = WrRAY &

RE: RETURN OF A STATK SUBPOENA TO THE
CLERK OF THE CKIMINAL COURT

STATEMENT OF FACTS

Defendant, Jamas Earl Ray, is presectly under indictment for
the offense of Murder in the First Degres in this cause. His case was
previcusly set for trial on November 12, 1968. Prior to that time, the
Clerk of the Criminal Court of Shelby County, at ths lastance of the Stats
of Tennssses, issued & subpoena requiring the attendance of State witnessas
in this Court on November 12, 1968. According to the testimeay of
Mr. J. A. Blackwell, Clerk of the Criminal Court, the Stats sabposna
was in the hands of the Deputy Clark assigned to this Court, haviag beea
delivered to kim by the Deputy Sheriff on November 12, 1968. It was
returned to the Attorney Gensral's Office at the request of Mr. James
Beaslsy. Counsel for the State stated in spen Court that the State subposaa
s presently in the possession of the Atterney General, and has never boen
returned to the Crimizal Court Clerk's Offics.




The defense subpoens, issued by the Clerk for the same trial

date, is and bas been on file ia the records of thie canse in the Clerh's

Office.

POINTS ARD AUTHORITIES

T. C. A. Section 18-105, prescrides the daties of the Clark of

ezch of the courts. and sub.sactien {1) {2 ay follows:

(1) To sign all summons, writs, subposnas,
exscutions, and process {ssued frem bs court,
axi to sndorse on the back the recf the date of
issuznce.

Subesection B of the same statuts Ls as fellows:

{8) To keep all the papers, books, dockets, and
records belongiag to his cifice, with care and
sscurity; the papers filed, arranged, numbered
and labeled, 30 as to be of easy reference;

and the books, dockets, and recerds properly
lettered; and to aliow parties to inspect the
records free of chargs.

Counsel for defendant bave not been allewed te inspect the subposna

issued by the State, as autborised by the sbove sub-section. The statele

specifically authorizes the Clerk W issue process and subposnas frem

his Court, and then requires that he keep the papers "belonging to Ms

office. '

Cortainly, a subpoena is & paper "Ielongiag to hs sifice.




T. C. A. Section 8-2113, autherines the Clerh to clarge a foe
for lasuance of a subpoens, and is as followe:

T.C.A. 8-2115% « Clerks of court » Specifie
fees authorised. - The clerks of the several courts
are allowed to demand and recelve for the fellowiag
sarvices the fees thereto attached:

{18} For iseuing subpeena for witness, each
witngss - 59

{11} Forissuing subpoena to bring in paper

or record, stc. - « 73

The Sheriff {s authorized by T. C. A. §-2133, to charge for serviag

2 subpoens.
’ T- c. Ao "'21333 l. & ‘dl".‘:
Sheriffs and constables - Specific fees authorized. -
The sheriff or constable Ls allowed to demand and
receive for the following services the respactive
followlag fees:
(26) For serving a subpoena to testify for each
witnass - 1.90

The Clerk of the Criminasl Court coliects this fee for the Sheriff
as part of the Blll of Costs, and under 7. C. A. 8-2115, Sub-section $1,

raceives two and one-half cents {2 1/2) on esch deliar collected, as s fee
for the servics.

- T. C. A. 8-2115 (51), is as follows:

For recelviag and paying over taxes, fines,
forfsitures and amercements, two and a half cents
{2 1/2¢) on the dollar.
In order to make the autherised charges, both for the Issusnce

and the service of a State subpoena, the subpoena myust be a part of the




recerd. Accordiag to the testimeny beard ia epen Court, the wsual
procedure is for the Court Deputy, whe served the subpoens, to deliver

It to the Assistant Attorsey Genersl, respoasible for the trial of the case,
oa the morning that the case s set for trisl. The Attormey Ceseral then
roturns the subpoena to the Clerk and it 15 BOled in the cause.

This same practics is not followed for defense subpoenas, 89 they
are simply returned to the office of the Clark by the Sheriff after they have
besn served. Thus, defense subpoenas are available for inspectica by
the Attornay General or anycane, they belag & part of a public record. To
deny defendant this same right of inspectica is eimply unfair.

It is, therefors, respectfully submitted that defendant's Motion

to Require tbe Return to the Clerk's Office of a State’s Subpoeaa, admittedly

in possession of the State, should be granted.
Respectfully submitted,
PERCY FOREMAN

HUGH STANTON, SR.

HUCH W. STANTON, JR.

CERTIFICATE

1, Hogh W. Stanton, Jr., certify that ] have this day delivered &
copy of the foregoing Mamersadum of Polnts and Authoritias to the District

Attorney Gensral.

February , 1969.

HUGH W. STANTON, JIR.




