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shall be conclusively presumed to be
whaolly dependent™

In appellant’s brief it is stated that the
determinative Eme as to whether or not 2
wife is volustarily Bving apart from her
husband is "at the time of the injury™ and
not any time suhseguent or prior thereto,
and zs saxd above, the court is bound to Jook
to the conditions existing on the date of
October 22, 1963, the date of the employec’s
tnjury, and to other time to determine this
material issue

The emplover conlends that about three
weeks prior to the death of Cole, he re-
guested petitioner to return to him, but she
agaiz refused, although the employee was
willing and able to sapport Ber. Her rea-
son for refusing these offers or reconcilia-
tion was that she did not want to Hye in the
same neighborhood with the woman whom
she kad once suspected her hustand of being
famTiar with. She was caontent where she
was living and would consider rejoining
the employee only if he wotdld move frem
tis forg time place of abode to another area
These were the conditions existing at the
time of the mjury.

Thbe bricf of the appellant says further:

*That the petitioner was Bving apart

from the employce at the time of his

injury is obvions. The gquestion
whether soch was volontary, The word

‘voluntary’ as wsed in our statute with

reference to a wife Hving apart from

her husbard bas been construed to mean
the free and mtentional act of the wife
eninBuenced Ly extraneons causes, or,
otherwise expressed, her choice deliber-

ately made and acted wpen. Partee v

Memphis Concrete Pipe Compary, 133

Tenn. #41 1295 SW_68]; [Statcexrel

George J.] Grant Construction Compa-

zy v. District Court [137 Mmmn 233),

153 N.W. 58; Babuarx v. Butla

Ercthers [233 Mim 304}, 46 N.W2d

051, The Courts have recognized that

there rray be canses or conditions be-

yond the control of the wife which
often force ker o act ecatrary to the

normal wishes and desires to Lve with
ber husband, such as uawillingness or
imability to support, health, physical
danger, or other misconduct. Olson v.
Datlin Jones Electric Company [190
Mmn, 426), 252 N.W, 78, Baburic w.
Butler Brothers, Supra™

We agree that the question 1s whether or
not the wife was Lving voluntardy apart
from her Bushand at the time of his injuries
and death, and we agree to the construction
put on the word “voluntary”™ by the ated
cases, but in deaiding the case the chancellor
applied the meaning of the word “wolun.
tary™ to the facts of the case and found, as
stated abave, that the wife’s act In Eving
apart from ker husband was not voluntary, |

according to the usual definition of ‘J |

word beczuse it was “infuenced by
ous czuses” as set out in Partee v, Memphis
Conerete Pipe Company, supra

[2] Tke chancellor held expressly that
“* » » the petitioner’s iving apart
from her Eusband was pot voluotary,

but was cansed by the misconduct of the
decrased™

It can readily be seen that the chancel-
lor understood the meaning of the
“volontary” znd he appli=d it to the
developed before him and found from
facts that the separztioa of the parties had
been cecasioned or brooght about by the
conduct of the deceased and that her ab-
sence from him was ocrasioned or camsed
by his assaciation with Lovise Bell There
is ample cvidence in the record to sopport
the fnding of the chancellor to this efect,
and under all of the authority we are boand
by such conclusion and we are not at b
erty to disturh it even if we wee 53 In-
clined We might say in rasr - kit
from cur exammation of - '
the parties in all likelth
contizoed to Lve together’
vening wlzence of Lo
domestic z2ffatre

Therefore, the bxshar
soch 2s to jostify the pe
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ing with him.  We also agree with the chas-
cellor in his holding that the wife's refusal
1o return to her hushand unless he would
meve from the aeighborhood (of Louise
Bell} was reascrnable ander the circumsting-
o1

We have given very careful consideration
to this case, bt we are ucable to bold that
the chancellor was in error in Ending in fa-
vor of the petitioner on the facts present-
ed in this case. Affrmed.

BUENETT,C. J, DYER and HOLMES,
¥J» and CLEMENT, Special Justice, con-
cur.
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PLiTlp BACON, Aflss,
L3

Supreme Court of Teooesses
Dec. 11, 1964

The defendant was conwicted of assanlt
and battery. The Criminal Court, Xaox
County, J. Fred Bibb, Criminal Judge,
senteneed the defendart to pay 2z fine of
%25 and to serve 15 days in the coomty work-
house. The defendant appealed in error.
The Supreme Cocrt, Dyer, J, held that
the refosal of coopolsory process for
=7t 23522 equested by defendant on groond

+ T bad mformation that witocsses

dge of facts of case was oot
efendant &d not inform trial

¢ of testimony expected from

L. Winewses S=XI1L 9

A trial judge has no discretion as to
who he shall allow a defendant to subpoena;
if prospective witness is or probably will be
a material one thea a defendant has a
constitetional right to have compatsary
process; the matter turcs on whether
issuarce of process wourld in fact be an
abuse of process, and, if the court finds
such i3 the case, the court bas power to
prevent soch abuse. US.CA Const. Amend.
6; Const art 1§ 9.

2 Witeciacy €=4

When trial judge refosed comprlsory
process for witnesses requested by defendant
on ground that judpe had infermatica that
witnesses had po krowledge of facts of
case, burden shifted to defendant to Inform
trial judge as to natore of testimony to be
expected from witnesses so that a Jdetermi-
nation could be made as to whetker the
witnesses were materia! witnesses USC
AConst. Amend. 6; Const. art 1, § 9.

3. Witnesses €9

The refuzal of compulsary process for
winesses requested by defeadant on ground
that trial jodge Bad information that wit-
nesses had no kmowledge of facts of case
wis oot error, where defendant &3 not
mform trial jodge of matere of testimeny
expected from witnessea WUS.CACoust
Amend §; Const art. 1, §9.

A Crimfaal Law $SHE0

Guilty verdxet of jury, when aporoved
by trial judge, accredits testimony for state
and resalves all conflicts I favor of theory
of state,

5. Crimlual Law =308

Guity vesdict of jury, when approved
by trial jodge, displaces presumption cf
tnnocence and ereates presumpiion of guit

& Crialxal Law &1141(D)

Accused kas bundes of showing ihat
evidence preponderates against verdict of
gty and in favor of his nnocence,

el
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7. Assault and Battery €291

Evidence did not preponderate against
verdict of guilty of assault and battery.

8 Crimlnal Law 221133

Sentence of I3 days in county work-
house was eliminated from judgment fining
defendant 25 for assault and battery, where
the 2ssault and battery grew out of a racial
incident m a cafeteria and defendant had
left the state,

e

Martin Southern, Kroxville, for Fhillip
Bicon, ARas

George F. McCazless, Atty. Gen, Marne
S. Matherne, Asst Atty. Gen,, Nashville,
for the State.

DYER, Justice,

The defendaat, Phill'p Bacon, appeals
from a cooviction of assault and battery
for which te was scotenced to pay a fine
of $25.00 and serve 13 days in the county
workhouse

In Tate Auvgust or early September 1963
defendant, a student at the University of
Ternessee In Knoxville, in company with
four other young students went to the
Weaver Cafeteriz oo Magnolia Avesne in
Kaoxville to get lunch.  De ferdant and two
of these stodents were VWhite; the other
two students were Negroes. After obtaining
his food defendant went to the table where
the two Negroes were eating. Hardy C.
Weaver the owrer of this business went
over to tell defendant he Bad a role of not
seating Negro and White diners at the same
table. Defendant testificd Mr. Weaver said,
“You boys will kave ta move”™, to whkich
defendant replied, *You will have to move
us® Mr. Weaver thes began to pick up
the food served to defendant and the other
Wkite studests remeving it to another table.
This action proveked aa argument De-
fendant m 20 attempt to retrieve Bs food
got mto 2 kmd of shufling contest with
Weaver which resulted secording to Wea-

ver's testimory @ Cdefendant kicking him cn
the skin. The mGctment in this case i3
based upan this act of “kicking on the shin™

The assignments of error are summarized
as follows:

1. The Court erred in refusing com-

pulsory process for eight witnesses
requested by defendant,

2 The evidence preponderates against
the verdict of guilty and in favor of
mmocence.

3. The Court erred in the charge

£ The workhouss sentence imposed
excessive,

[1-3] The defendant had the Court to
issze subpoenas for eight witnesses described
by counse! for defendant as, “leaders in the
Civil Rights movement m Kooxville™
Among these cight was the Mayor of Knox-
ville, 2 former Mayor, religious and edo-
cational leaders in Knoxville When a court
officer served these snbpoenas he reported to
the Trial Jodge all eight witnesses stated
they kad po Imowledge of the facts of this
case. Upon receipt of this information the
Trial Judge ordered these cight witnesses
not be called and defendant assigns error to
this action of the Trial Jodge Defendant
rechies upon Section 9, Article 1 of the
Constitution of Tennessee and the Sixth
Amendment to the Constitution of the Unit-
ed States.

Tt is oot disputed defendant has a consti-
totional right to compulsory attendinee of
witniesses.  Defendant insists, under this
right, #t 35 2 matter for him and his counsel
to decide who these witnesses shallbe. The
question here for decision is what, if any,
restrictions are placed wpon the Constitn-
tonal right of a defendant to kave compul-
sory attendance of witnesses. The pomnt
raised Bere is one of £rst impression in this
State.

In the case of O'Rourke v. State, 165 Neh
866, 90 N.W.2d 820 (1958) the defendant
wis on trial for the crime of escape and &t

defense thereol had requested compulsery
process for manamed penientiary immates.
The Cowt, upon finding these witnesses
were ta be used only to show prison brutal-
ity, refused to permit the process to issue
on the ground soch testimomy would Be
wholly immaterial 1o the isspes in the case.

In tke ease of People v. Robmsan, 22 IIL
24 162, 17¢ NE2d B2 (1951) defendant
reguested compulsory process for two wit-
pesses even thoogh he admitted be had no
knowledge of what their testimony would
be. The Court in denying process pointed
out a subpoena wonld not issue enless #
was made Imowty, “what the witness would
testify to™

In May v. United States, 84 US App.D.C
233, 175 F 24 994, Cert. denied 338 US. 830,
70 5.Ct 58, 94 LE4 505, a thember of the
House of Representatives was on trial for
violation of a federal statete. The defend-
ant reqoested compualsory process for Gen-
cral Georpe Marshall who, at that time, was
holding the office of Secretary of State
The Coust refused the issmance of process
unless imformed of just what testimony
would be expected from the Secrctary. The
Court pointed out this would be true of
others similarly circumstanced

12 Urnited States v. Kinzer, 98 FSapp. 6
(D.C.1961) the Court said:

“Even where the defendant is pot pro-
ceeding i forma paupers, the court
may refuse to permit the issmance of
subpocnas which it zppears may be an
abuse of process, untd it has been in-
formed what testimony may be expected
of the prospective witnesses™ 98 F.
Supp 6, 9.

" Copus Juris Secundum i their work

under _ﬂ:e heading “Whitnesses™ made the
following statements which we approve:

“The right, when guaranteed by consti- mmfm to in-

tutional provision, is a seal, valuable,
s“bmm_"t,udabso!mc oce which may
Ectxtr:rscdwnivcdtgzccuxdmd
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of which ke may pot be deprived Ly the
court, jury, or kegislature,

*While # bas been declared that the
eourt has no discretion to refuse o
cnforce the accused’s comstitotiomal
right to compulsory process, the comrt
may, however, refuse to permit Issnance
of a suhpoena which, & appears, may be
an abuse of process, netil the court has
teen informed of wkat testimony may
be expected of the prospective witness”
57 CJS Witnesses § 6.

*A cott s pot required to e com-
pulsory peocess for anyone whom
accused may designate as a witness;
the constitutional rght to compulsory
process requires such process for, and
anly for, competent, material, and resi-
dent witnesses whose expected testi-
mony will be admissible. Within these
limitations accused may oltain the at-
tendance of any witnesses ke cares to
use * * ** §F7 CJS. Wixnesses
§S

A trial jodge has po discretion as o wkho
he shall allow a defendant to sobpocna. 1f
a prospective witness I or probably w3l
be 2 material one thez 2 defecdant Bas a
constiutional right to have compulscry
process.  The matter turns on whether the
issnance of process would in fact be 2a
abuse of process, and, if the Court Ends
soch i the case the Court has power to

prevent such abuose /
In the case at bar the Trial Judge refoyed

compulsary process for witmesses requested
by defendant acting wpog wmfcrmation the

Tequested witnesses bad 20 kmowledge of

Lt or moocence of defendane he

Trial judge informed defendast of his

the facts wnder imvestization, to-wit; the
: Ny
The

form the Tr3
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spective witnesses so that 3 determmation

=
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_cculd be made a3 to whether these prospee:
1ive wEncsses were matenal wiinesses

The dcfendant did not inform the Trial
Julze of the nature of the testimony ex-
pected from these witacsses, and iz his
bricf filed in this Court states he does nek
Inow what the testimemy of these witnesscs
would have been. The £rst assignment of
error s everruled

Couznsel for defendant has cited three
cases in support of the first assignment of
error: (1) State v. Rossi, 71 RL 234, 43
A2d 323 (1945); (2) Unit=d States v. Dar-
eapert, 312 F24 303 (7 CA_-1963, rehear-
ing denied); and (3) Uaned Staies .
Seeger, 180 FSupp. 467 (D.CN.Y.-1560).
We Bave examined these cases and Bnd
they are distinguishable from the case at
bar oz the facts of cach case. The Secger
case is the sirongest in the defendant’s fa-
vor on the poirt ralsed In this case the
cefendant was being tried for wilinlly re-
fusing to answer questions propounded to
him by the House Un-American Activities
Committce. The defendant had requested
compulsory process be served wpon the
Chairman of this Committee. The Govern-
ment entered a motion to quash which the
Court refused to da.  Since the matter wn-
der fnvestigation was the fallure of defend-
art to answer questions of the Hoase Com-
mittee, then it is apparert the testimony of
the Chairman of this Committee would be
relevant and guite material Further in
this czse counscl for defendant submitted
an affdavit setting forth the natere of the
testimony expected from the Chairman.

[4-7] Thke verdit of the fury, when
agproved by the Trial Jodge, accredits
the testimany for the State and resolves
a7 conflicts in favor of the theory of the
State. Soch a verdict has displaced the
presumpticn of innoceace ard has created
a presumption of gzt flere the accmsed
Bas the burden of showing that the evidesce
greponderates against the werdict and ia

el ¢ e _INhidae w _Stale
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495, M1 SwW2d 385; Cooper w. State
(19093, 123 Tenn. 37, 57, 59, 138 SW. 825
Examining this record under these rules
we cannct say the evidence preponderates
against the verdict. The secend assignment
of error is overrpied

We have examined the charge given the
juqrbythaTriaI]ndgeandﬁndmm
therein. The third zssignment of error is
gverruled

{2] I vicw of the present day dis-
turbances serrounding factnal situations,
as m this case, and it Farther being made
known 1o the court the parties hereto are
now removed from this State, under soch
circumstances, we reduce this verdict by
striking the workhouse sentence therefrom
and a8 as 10 £ne and costz

¥irgiaix L ALEX, Petitionsr,
*

Joseph Do ARMSTRONG, Jr, anf wifs,
Katterize M. Armstrang Respondests.

Joseph T. ALEX, Petiticaer,
| A

Joseph D. ARMSTRONG, Jr, ani wiia,
Natkerine M. Armsirong

Sopreme Court of Tennessee
Do 31, 1064

Actions for persoral injuries sustained
by wife when she was koocked down by
deg and for husband’s expenscs and Jost
scrcices.  The Circnit Court, Knex Coant,
T. Edward Ccle, ], approved general wer-
dicts for both plaintifs and defendast
zpoealed The Court of Appeals reversed

.- m a2 at T Al

ALEYX v. ARMSTREONG

Tean. 11

Cita na 355 2. W24 118

Supreme Cocrt, Holmes, J, held that issoe
whether wiolation of statcte makmg #t a
misdemeanor to allow dog to be at farge
was proximate cauvse of Injury mflicted
when shepherd dog knocked down plaintiff
wife was for the jury.

Judgment of Court of Appeals dis-
missing cases reversed and judgments of
Circait Court reinstated

L. Anlmzhy €253

Owroers who gave dog Feedom to
come and go at will had allowed dog to be
“at large,” for purposes of determining Ea-
biliry for injury caused by dog.

2. Anlmals =48

:Anznimal"at large,” within statate
raking it a misdemeznor to allow a dog
to bc at large, Is free and warestrained, and
15 not under control of itx master. T.C A
Y H-1408, 441409,

See publication Words and Phrases

for other jodicial coustructions and

febimits

1 Animaly 3053

Fact that owner of property on which
!-ﬁt_phcrd dog knocked down and injured
plaintiff acquiesced in presence of dog oa
ker property did not defeat Hability for in-

jar. T.CA f4$-1408

L Negligeacs €%, 55(3)

Faflure t5 perform statutory duty is
negligence per se and, if izjury is proxd-
Tate result or consequence of negligent
there is Kabiliey. Tt ach

5. Negligeace c=¢

. To found negfigence action cn viola-
Toa of a statute or ordinance, person suing
mast be sock a person as is within protec-

©on of the law and intended to be benefited
therehy.

€ Arlmaly cos53

Porpose of stabute makice untzefral

was to protect persons and property from
injury by dogs, and injury to plaintif wife
when she was knocked down by skepherd
dog ocu property of cextdoor neighbor was
within purview of statute T.CA § &~
1508,

7. Aslmals €=53%

Tssoe whether violation of statute mak-
ing it a misdemeanor to allow dog to be at
large was proximate cause of iofury in-
flicted when shepherd dog knocked down
plaintif wife was for the jury. T.CAL
§ 4148

& Animahs =70

For zn cwner of 2 dog to be subject
to corunon-law Tability for its acts, owper
pmest have notice of dog's wicrs or mis-
chievons propensitice.

3. Anlmah <68

Geasrally, acts of dog that are dan-
gerous from playfrlness or mischievousness,
as well as acts of viciousness, are to be con-
sidered in determining owner's Hability.

1. Aaimals £=74(8)

Evidence of vicious or dangerous &s-
position or propensity of dog which knocked
over and ifured plaintiff wife was imeufS-
cient for jury on issue of owners’ notice,
ender commen-law count,

1. Trial &=330

A general verdict approved by the tral
judge is not witiated by absence of proof
cn cne or owre counts of declaration if
there is cvidence to sustain averments of
a single count

12. Aalmats =55

Where evidence made case for jury
cn statutory coont against gwmers of dog
which caused mjury bot &d pot make sgb-
missible case oo common-law count, jury's
peneral verdict was not vitiated as to the
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EVIDENCE AND WITNESSES

» ch. 42; Shan § 5625; mod. Code 1932, § 9807.]

Text Books, M S, - -
ed, Gilreath), ’21;1;“'3' of a Lawseit (Tth Section te 3

L Femm NOTES To DECISIONE
- Temale Porty- Qoa; 3, 4 . trial court proper permitted ‘ Ixin-
Where the Plaintif, a Ie:l:x:::.r has F o - o

tiff to take deposition id ehild

made no attempt or effort to exnse her Jennings v. gem tlSl!J.‘g m Civ

not entitled, before the tris), to an order L% & Higgim) 113, .
] PPear personally gt 3 Waiver of Privilege.

;!:_ tg:ef‘:l;r:otﬁ?t' he m;‘!' mss-ex;mg.: deCo_mepdlz;.i_t that & fermale witness was

jury. Moreover, riv i depo-

refusal of the eourt to grant sach order 'ﬂfﬂn tlkﬂh: ilgll;: e

WErE 31 error, it would he cured b

veluntarily appearin ¥ her sions of this section wag overriled when

: £ 2nd givieg testi. she raised jecti ng 1
::‘oii R“:}_l::i«‘;;n (licgfsn;re the jury. Graham for the pnr;:s:bnf kus?:xft;lnlzl?rxam ;

2
Stndl'n:;,;ehdu -tha!e Child— A rtion by
In action by mother # bducts
and seduction of ker ;ez::l:b:tx;or ch.il?;

24-902. Circumstances vt horis )
Ji&sses rizing deposilion.—. . .
ill When be taken by deposition.gin civil ::Eio nebe“d_"-me of wit
en the witness, from g ons, by either party:

tncapable of attending, to give te..fgmonr itu:imtnqi °r other cause, is

g; W'lien ke resides out of th
'hen he resides ithi
muntgwm e thjmﬁm' isthe state, but not within the imits of the

may, if he desires to have tlljz? i11ntgn. i which case, the adverse party

ess examined in open court, cagse

R e e - gl

495 DEPOSITIONS

e " W

(8) Wken he is a notary public, whether a suit be pending or not, to
be evidence between the same parties in any suit then or thereafter
pending, should the notary die or remove out of the state before the

trial

(3) When the suit is brought by a party in forma pauperis.
[Code 1858, § 3836 (Jeriv. Acts 1794, ch. 1, £§ 30, 31; 1801, ch. 6, § 39;
1811, ch. 100, §1; 1817, ch. 189, § 3; 1826 Private, ch. 77, §2; 1835-
1836, ch, 1}, §7;: 1851-1852, ch. 128, §1); Shan, §5624; Code 1932,
§ 9306; Acts 1949, ch. 126, §1; C. Supp., 1950, § 9806.])

Cross-References. Clerk's fees, §8-
2118,
‘giposiﬁom in crimingl esses, [ 40-
2
Depositions of members of armed
forces, §§ T-304—T7-307. .
Depaositions previously filed in federsl
conrt, § 15-11L.
Notary fee, § 8-2142.
Power of clerks to take, §§18-108,
18-611.
Retaking testimany after loss of depo-
sition, § 24-8140.
Testimony of conviet, § 11-604
Weight of depositions on appesd, § 27-
104

Section ta Section Relerence. This sec-
tion is referred to m B} 24-907, 2£4-908.
Text Books Gibson’s Suoits in Chan-
cery {ith ed, Higgins and Crowrmover},
EET, 469, 474, 1135

NOTES TO

ANALYSIE
Constraction and interpretation
—History of section
—Parties not “witnesses.™
When deponent present.
—Rezding deposition.
—ERemoval threatened.

I e

ness one’s OWIL

1. Construction and Interpretatiom.
L —History of Section
For historical treatment of this see-
tion, see Hubhard v. Haynes (1949), 189
Tenr. 335, 225 S. W. (2d) 252
L —Parties aol “Wilnesnes™
Right to take deposition of witnesses
in pauper eases provided for in sub-
section 9 does not apply to parties as
this statute providing for takieg of dep-
osition of witness was taken verbatim
from section 3836 of Code 1858, as par-
tiex in 1853 coald not testify as wit-
nesses, hence circoit court erred i
dismissing proceeding fled in forma pau-
peris for refusal of plaintHY to have khis
its taken im advance of trial
Hobbard v. Haynes (1949}, 189 Tenn.
335, 225 S. W, (2d} 252

—Crossexamination &3 making wit-

History of a Lawsauit (Tth ed, Gil-
reath), §} 283, 285, 284

Law Reviews. Evidentiary Privile:
Agamnst The Production Of Data Withi
The Conirol Of Executive Departments
'{:fmiun V. Sanford), 3 Yand L. Rev.

Statutory Cornstruction—Restriction of
Applhcation of Statute to Contemporary
Circumstances—Parties 23 “Witnesses™
under Tennessee Deposition Statute, 3
Vand. L. Rer. G54
ges in Pre-Trial Pro-
cedure, 17 Tenn. L. Rev. 201. .

The Present Status of Discovery Be-
fore Trial in Actions at Law in Tennes-
see_ 18 Tenn. L. Rer. 439,

Comparatire Legislation. Depositions:

Ala, Code 1540, tit 7, £} 457374

DECISIONS

4. When Deponent Present.
5. —Reading Deposition

When a deposition is taken under sab-
section 3, the party taking # may read
it thongh the deponent may be present
at the trial under summons by the oppo-
site party. Ford v. Ford (1850), 3§ Tron.

Court did not err in allowing plaintid
to read deposition of witness tnien nnder
pecessity of witness leaving state before
trial even though witness was in fact
present at trial as witness for defend-
acts. International Harvester Ca. .
Sartain (1948), 32 Tenn App. 495, 222
S W. (2d) 854 )

Comrt &3d not err in allowing one de-
fendant to read deposition of plaintifls
witness, although plaintif Bad slected ta
examine witness crally. Iotermational
Harvester Co. v. Sartain {I9i8), 33
Tenn App. 425, 222 8§ W. {%d) B854

& —Removal Threatened,

Where affiant's witness was present
in eourt but could not attend again due
to contemplated removal the court coald
not order a commission to take deposi-
tion of witness, but i could refcse =
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continuance unless consent was fiven to 7. ~—Cross-Examination rs Making Wit-

tzke deposition de bene esse. McFarlane ness One's Owa,

v. Mogre (1305}, 1 Tenn. 22 The adverse party does not, by cross-
examiring, make the witness his own.
Sweat v. Rogers {1871}, 53 Tenn. 117.

Coltateral References

i5 Am. Juor, Depositions, §§3-21. Introduction of deposition by party
& C.J 8, Depesiticns, §§ 9-18. other than the one at whose instance it
Admissibility ef deposition of child ef was taken 1344 L R 212
tender years, 30 A. L. R {2dy 7L Waeiver of incompetency of witness 23
Appearance to seek relief with respect  {o transactions witk decedent by taking
to deposition ay submission tg Jurisdie- his deposition. 64 A. I R. 1164; 107
tion 111 A. L R 9§33 A LR 490; 159 A. L. B {21,
Copies of record or writings, attach
ing, to deposition. 59 A. L R 530,

24-903. Resident witnesses.-—The deposition of any person residing
in the county in which the guit 1s pending, may also be taken by either
party, but the opposite party may summon the witnesa, in which case
ke shall be examined a5 if summored by the party taking his deposition.
[Code 1838, § 3837: Shan, §5626; Code 1932, § 9808.]

Law Reviews. Adaptation of Program tice {Walter P, Armstrong), 15 Tenn. 1.
of Procedural Reform to Tennesses Prac- Rev. 614

NOTES TO DECISIONS

AXArYsIs ing his deposition. In ikis caze, the
Exclusive application to eivil actions. deposition was read without objection

-
H

2. Time of fling. at the time. Turney v. Officer {1859),
3 Eeading depotsiﬁon at trial 40 Tenn. 567; Sherrod & Co. v. Hughes
4. —Presence of deponent. (1203), 110 Tenn. 311, 75 &5 W. 111,

5. —Peading by opposite party. The party, taking the deposition of a
6 —Impeachment of deposition. witness, who is brooght ints court under
i. Examinaticn of deponent at trial subpoena by the opposite party, may
B. —Witress of party taking deposition. Tead it, or examine the witness orally, or
9. —Party as witness,

[™
4

event, the opposite ATty may examine
Exclusire Application to Civd LT - H : 7,
tiony,

ol
:
g
B
g
:
Y

This section applies to eivil actions, ¥. Hughes (I903), 110 Tenn. 311, 75 &
and §40-2428 applies to erimi W. T17.

CESEY
Curtis v. State (1884), &2 T
Frus (1884), £2 Tena. 502. 5. —Reading by Opposite Party,

2. Time of Fikiag. Where a deposition has been taken
Depositions are not reguired to be filed  and £lod Ly one party, who refoses to
Eve days before the term, at which ex-  regd it, the opposite parly may resd it
ceptions were taken, because there is ro  as his evidence, and it is error in the
statote or rule of court requiring this  court to exclude such deposition and ot
Travis v. Laurace (1876), 2 Sharnen's to allow the opposite party to read it,
Cases 109. for a depositicn filed becomes a witness
. . . in the ease, cither party may read
3. Reading Deposition at Trisl jt, thus mm?: the dep%;ﬁjm h;{ own
4. —Presence of Deponent. witness. Brandon v. Mullenix {1872)
The presence in coart of the witness Tenn {44 Mississippi & T. B, Cao.
whese deposition was taken under this Ayres (1886), B4 Tenn. 725; Saunders v.
sectica, where not summoned by tke City & Suburhan B, Ce. (1897), 99 Tenn
opposite party, does not prevent the 130, 41 5. W. 1031
deposition from being read; but the op- It is within the discretion of the chan-
posite pzriy may, if he desires a furtker cellor to permit the opposite

to
examination, introduce the witness, treat- read a deposition and then n‘ppien}eﬂt it
ing Eim ax the witness of the party tak- 3y oral examination of the witness,

-H'g

497 DEPOSITION
s

where the adversary s not 3

thereby. Continenta] Nat !

¥. First .
Nat. Eank (1502), 1 Tern. Ch App. 443,

& —Impezchment of Deposition, Y

Tl:gpu‘tyw‘hotool:udﬂedg ’,
tion I3 not bound to re!.d it; ¥ .

il -
eppesity pacly reada B, ke 4 e Vo ol this Yevy,
his evidence, and the party who ; / e&@i\%ﬁ' ?rt!..g;'!,
deposition may impeych YO LA .
Richmond v. Richmond {1837y, Lo a"e &é{-hm
343; on v. Muflenix (3 .- 5 ‘}_‘r:th_
o S LS AL
1031 : W 4t &  sowen
7. Examinstion of Deponeat at Teta,  :. . . b
B. —Witness of Party Taking Deposi. ::‘nh.’ CN g
(1s02), . -~

wko took and read his deposition, trial, or to
v. Ford {1858}, 30 Tenn. 89; Swept e
v.%izm gand), 53 Tenn_ 117
ere the epusitionuf;ﬁtne:s, dmce'thernlet lcable to
whethermormo!thecomty,hnbeen not bein s me -
taken by either p » x0d the oppogite e
rhzs]:muzhtﬂuwitnes;in court App,
subpogn:i, the party who has taken
the depositicn may read it, or may ex.

g

Cross-References Fees of ustice of Text Books, Gibzon's Suits in Chan-

{4th Higgi
;‘i?“_ ed, Higgins and Crownaver),

NOTES TO DECISIONS
i Re:din-g B Cirenit Court on Appeal court,

. C thoagh i
ns ken 11 2w poniny T were, upom exceptions,
before a justice may be read as evidence Haiwking v, MeNamary (1870),

. 48 T
m the eiremit eourt, on appeal to that 352; Bafley v, Brooks (187%), JSIB T'!n:?;.:
24.905. Chancery cases—In all chancery ca

ases, and proceed; i
the nature of chancery causes, the depositiong g ke

f cha of parties ma be taken
bytheoppusteszde,orby;mpartyonthesamesi {

is entitled to such evidence, upon notice as in the ecase of other wit-
Desses, [Code 1858, § 33% (deriv. Acts 18511852, ¢h, 3635, §15); Shan_

§5683; Code 1932, § 9868 )
Text Booke Gibson’s Suits i Chas- 1, Revie grested Cha
?l?ﬁ.“& ed, Higpins and Crowunaver), ;“Pre-'lr' Pr;ctdnls‘: 17 Tenn, I‘fe;.c?

-

% Aguint € NOTES TO DECISIONS

- -sgamst Cerporationg. arties ndem
Generally, if discovery te sought Co v, Bogre 11;35], 168 ¥ome ;

Agzimst 3 torporation, officers thereof 8. W_ (2d) 580,

25-301




Yok d

e me - mmaga em

f

o .

- e e

310 TENNESSEE REPORTS. [Vel 110

Gordon v. Cox.

gave a widow dower in all the estate, both Iegal and
equitable, of which her kushand died seited and pos.
sessed. This case has never been understood to shake in
the slightest derree the aunthority of Huffaker v. Bow-
mam, supra. ‘ '

The decree of the chancellor iy affirmed. .

-"e

- - -

2 Cates] APRIL TER)I, 1803, 111

Ekerrod v. Hoghes,

A

-

. EsERROD _&‘Gourm t. HoeRes,
(Jackeon. April Term, 1903.)

L DEPOSTTIONS. May be read or not when witness ia present;
right to cross-examing,
When:depoﬁﬂunnttﬂtnaa,mornutofthemb.hubm
taken by either party, and the opposite party has brought the
witness into court by subpoena, the party who kzs tzken the
depesition may read i, or may examing the witness orully, or
may decline to 49 elther, as ke chooses; but in elther event the
oppusite party mzy examine the wiizess, treating h'm as th-
witness of the party who has taken his deposition, ag to all mat-
ters, whether brought out In the depesition or not (Poat, PR
sy i

Code cited nod construed: Sec. 5626 (9); sec. 4331 (M & LAFR
sec. 3837 (T. and 8. znd 1358).

Cases cited and approved: Ford v, Ford, 11 limp!:.. $9; Turney
Y. Olficer, 3 Head, 567; Puryear v. EBeezs, § Cold, 27; Swest
v. Bogers, § Helsk, 122 -

Case cited and overruled: Puryear . Eeese, § Cald, 11

- 2. STATUVIORY CONSTRUCTION. Word “shall™is s convert-

Tble term with the word “may™ when,

Toder a statute providing that a witzuets, whose deposition hes
teen taken, if summoned by the cpposite party, ahall be ex-
tined uusmmby&epwm;m deposition, the
word “shal]” therein used does not make an examination s per-
ative, but iy caly Hntended to lay dowx the rule that be may be
tramived arally by etther party. The word “zhall™ kas beea

Eeld to be g convertible term with the word “may.” (Post,
» $1%)
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SLETTod 7. Buguck

Cases cited and approved: Bank v, Jcknscn, 1 Humph, IE;
Barnes v. Thompson, 2 Swan, 313

FROM CROCEKETT.

Appeal in error from the Circnit Court of Crockett
County.—Jo=Ex R. Boxp, Judge.

Ceaig & Casey, for Sherrod & Company.

W. F. Postox, for Hughes.

Mg, JCsTICE WILKES delivered the opinion of the
Court

This is zn action of replevin for some Iumber and
shingles. The case was tried before a jury in the court
below, and there was verdict and judgment for the
plaintiff, Hughes, and the defendants kave appealed

It i3 said there is no evidence to support the verdict
Tkis is based on 'the idea that Hoghes became the owner
of the lumber and shingles by a fracdulent arrangement
with Shepard, from whom be claims to have bought
them. This was a matter which addressed itself to the
jury, and they have found for the plaintiff, and there i8
evidence to support their finding. )

It is said that it was error to allow the deposition of
the notary publie, Neal, to be read. Neal lived in the

2 Cates] APRIL TERM, 1903. 313

Sherrod v. Hughes.

county when the suit was tried, his deposition had been
taken by the plaintiff, and he had then been summoned
by the defendant as a witness, and was present at the
trial and sworn, and placed under the rule by the de
fendant, and was so gnder the rule when plaintiff of-
fered to, and did, read the deposition over defendg_t’l

‘ohjection.

It is insisted that this was contrary to statute

{Shannon’s Code, sec. 5626), which is as follows:
“The deposition of any person residing in the county
where the suit is pending ma}"also be taken by either
parir, but the opposite party may summon the witness,
in which case he shall be examined as if summozned by
the party taking his deposition.” - )

This statate has twice been passed upon by
{his court: First, in the case of Turzey V. Offcer,
3 Ilead, 567; and, second, in the case of Purycar
v. Recee, 6 Cold, 21 In the two cases the court
held directly opposite views, holding in the first that
the deposition might be read, though the wiiness
xas summoned and ir court under subpoens, and be
mizht then be crossexamined by the opposite party.

Tn that case the depositions appear to have been read
without cbjection, and the witness was cross-examined
hr the opposing party. The court held that the section
did not make it oblizatory in such cases on the party
taking the deposition to read it, but he might have ex-
amined the witness orally or rcad the deposition; and

the opposite party in either event would bave been en- -

~
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Eherrod v. Hughes. .

titled to crossexamine bim as the witness of the pa.rt;r
who had taken his depomhon.

Tn the latter case, § Cold, 27, the cotu't held
that in such case the party taking the deposition
could mot read it, but must orally examine the
witness. While the case of Turzey . Officer i3 not
referred to by name, the coart evidently had it in
mind when it said that it appeared to harve been
beld otherwire, but the practice then laid down was the
proper one.

Judge Caruthers, in his History of a Lawsuit
(page 192, scc. 314), concurs with the view of the
court in the Coldwell Case, but without referring to tke
case of Turxey v. Officer, 3 Head, 576, which was de-
cided about the time the History of a Lawspit was
written. It is not improper to note that the History of
a Lawsnit was written very soon after the Code of 1853
was enacted. Prior to the enactment of the Code of
1858, there docs not appear to have been any provision
of law authorizing the taking of depositions of persons
kiving in the county of tke pending suit.  There was a
statote providing for taking depositions of parties not

living in the county, and in such cascs depositions micht

be read, though witnesses were in conrt and under sub-
poena, and in such cases they were to be treated as wit-
nesses of the party taking the depositions. Ford v
Ford 11 Humph., 89; Purycar o. Reese, 6 Cold, 27;
Car,, Hist. Lawsuit, see. 314; Siccai v. Rogers, 6 Heisk,
122,

Tt is not of so much importance that the rule be

L e e

2 Cates) APRIL TERM, 1503. 315
Sherrod v. Hughea

settied in accord with either view, as it is that it be set-
tled in accord with one or the other definitely.

We are of the opinion that the practice l1aid down in
Turncy v. Officer, 3 Head, 567, should be established

and followed. _This makes the rgle uniform as to wit-

nesses in and out of the county whose depositions may

betakm,andweseenovahdreason for any difference

in the two czses; and we therefore hold the rule to be,

.in both classes of cases, that when the deposition of a

witness in or out of the county has been taken by either

party, and the opposite party has brought the witness

into court by subpena, the party who has taken the

_deposition may read if, or may examine the witness
orally, or may decline to do either, as he chooses; but,

in either event, the opposite party may examine the

_witoes, treating him as the witness of the party who |

_bas_taken his deposition as to all matters, whether

Jbronght ont ia the deposition or mot. It is true the

statute uses the word “shall,® but this word has been
beld to be a convertible ferm with “may.” Bank V.
Jokrson, 3 Humph,, 28; Barnes v. Thompson, 2 Swan,
313 .
The use of the term “shali” does not make an ex-
:-.mination imperative, but is only intended to lay down
te ryle that he may be examined orally by either party;

bnt if his deposition is read or not, or he is examined -

by either party, he shall be treated and considered as

tke witness of the party who has taken the deposition.
It follows there was no error in the judzment of the

court below, and it is afirmed, with costa ‘
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Curtis v. The Stata,

—

the piano back or the sam of

€ $290, which was ity
Jrice,

and less than it was worth.  The instrument
was withheld, and complainant is entitled to a decree
for its valwe, and interest, and as Mottley wrongfully
received the amoant of; $280 from Evartson, Evartson
should bave a decree over agzainst him for the smoant.

We are of opinion, therefore, that the exceptions

to the report should be sustzined, the report set aside,
and the chancellors decree aﬁrﬁ:ed. :
. g

>/ |

TP alias J. H. Creris v. TuE STATE

"1. EvirExce Dying derlarations, Tn order

minible 35 2 “dring declaration™ it is not necessary 1hat the de-
ee::a-x.i ~hoold e i Lznzaage, at the time of making it that he was
conclous of impending diwolution. It is sufficicnt if the facts and
Sirrumstances reasonably satisfy the jodge that the declarant wus
tn erfrewin a0d laboring ender the impresst
most immediate, dissolation

to render 3 strztement ad-

2 Sawe Drying declarations are admi- iz evi i regzrd
s s “sible in evide
to vhether there is gther et

) ecidince s to the trangser ble of
heing prodoced or mot. e

3. DEPcarTioNs I8 CRrryaL CASER. & drpusiticn taken br sz accn-ed

[vrem whthuot an order of the court, cannot he read 23 evidence,
heugh taken by the eoment of the attorner-general,

FLOM DATIDSGN.

Appeal ia error from the Crimiral (oort of David-
Eon eounty. Marr. W. Ariex, J, ’

DECEMBER TERM, 1834, 503

Curtin « The Btate,

Lyrrox Tavror for Curtis.

ArrorxEY-GEXERLL LEA ?or the State

Cocke, J., delivered the opirion of the court.

Tip alias J. H. Curtis and one James Tooms wers
jointly indicted for the murder of one Bud Vaughan.
Curtis was tried and convicted of marder in the second
degree. A motion for a new trial was overraled and
te kas appealed to this court ‘

It is not seriously insisted that the testimony that
was before the jury does not fully sostain’ the verdict,
and a careful examination of the record leaves no doabt
spon that subject. No exception has been taken to
tke charge of the court, and the only questions relied
wpon for reversal arose during the progress of the trial.
The first error assigned and insisted opon is the ad-
thission, over the objection of the defendant, of the
dying declarstions of the deceased. The 3njuries from
which he died were inflicted. on Thursday night, and
from  which he died the Monday night following.
He was cot with a knife in foor places. Two of
these wounds were in the back 2nd were pot severe,
and txo severe cuts, ome upon exch arm, the one
1pcn the left arm being just above the elbow, aboat
four inches long 2nd pepetrating to the bone, and
which cevered the main artery. From this wouand
mortifieation supervened wpon Satarday, the arm was
impotated on Suvaddy, pear the shoulder, 20d ke died,
13 above stated. on Monday night He wogvery
greatly prostrzted from the Brst from loss of blood.
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Curtis ©. The State

—————
too plain to require discussion. Even if it were dogls.
fol—which we do not thizk it is—as to whether 1,
wes conscious of his impending dissolution 2t one o'clak,
when he made the first statement, it will be obsercel
that the only statement then made was that “Tin
Curtis had cut bim and killed him.” _ This was-aq
undicpoted fact, established by all the Witnesses oy
both sides, and not demied, that the wounds whiy
prodoced his death were inflicted by the defendszr.
Arnd even if this declaration had been improperly 2.
mitted a3 evidence, it cocld by no possibility hare
injured the deferdant. But the coodition of the J&..
ceased at the time, snd the manner in which he j=.
troduced the subject and the conversation in conaed’ 2
with the declaration, satisfy us that he made b
Statements onder 3 sense of impending dissolution.

There is nothing i the last objection. While sore
writers, speculating vpon the reason or policy of tle
law in admitting dying declarations as evideace, have
assigned 2s ope reason for it, the necessity of the rul~,
i order to prevent the guilly party, by bis oua
wrongful act, from destroyiog the evidence of his pan
yet all ‘ocr ezses have admitted this testimony witheut
regzrd to whether there was other evidence as to tie
trzosaction.

The next error insited mpon is the exelasion of 3
deposition of James Tooms, the other defendant in ti¢
indictment, taken and offered in evidence by the de
fendant.  This deposition did contain evidepce material
for the defendant, and if improperly excluded it ¥3¢
error.  The deposition appears to have been tshed

;
i
¥
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Curtis v. The State,

a——

tfre 2 potary public in Davidson county, by the
Afendant, and sworg to om the 6th of Novembgfr!;e
1533; the trizl began the 29th of Febroary, 18845
It has peither eaption or certificate, and was neved
£hd as evidence in the canse, It is stated at the'
teginoing that it is tzken by consent, but whose con’?
=ut is not stated, and at the bottom and below thd-
s fary’s signature s written the words ®eross-examina®
a waived, but with right to re-examine if desired
tireafter”  This is not signed by any ope. Thel
ronrd states thet “the defendart had closed his case,
:+1 Bis counsel thea retired to consuli, and while
2o had done so within a few feet of the court raom,
+ witness, Bolton, was pat on the stand in rebuttaly
'r the State, and eramination had commenced, when
S attorney-geoeral was notified to stop.  The de!
falit’s counsel offered to read the deposition, whes
L attorcey-general objected becanse of want of notice)
»d Leecause it had not been filed, and was in pocscss
“3 of the defendant. The conrt then suppressed it
‘3 the groond, solely, becanse the deposition had pever
2 fled  The defendant offered to file it, which
“# court refosed to allow to be dome. The court
1 aid, when objection was first made, that deferdont
1 closed his case; that it. was then too lite to
1 it iF otherwise regular, to which the defendan:
Tepted.  The defendant ofered to prove by assistant
‘“rroey-general that he was present and waived crosi-
*fmination.”  The record here presented is rnather
“%el . its character, to say the least of it

By the provisions of the Code, section 5378, “the
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508  NASHVILLE:

Curtis «. The State.

accased may, by order of the court, have the deposi-
tions of witnesses taken in the manuner prescribed for
taking depositions in civil cases, on potice to the dis-
trict attorney.” = By Code, section 3337 (in civil ae-
tions), “the deposition of any person residing in the

county in whick the euit is pending, may also be

taken by either party, but the opposite party may
snmmon the witness, in which case he shall be ex-
amined 23 if summoned by the party taking his dep-
osition.™ . - .

By the seetion of the Code frst above cited, it
will be scen that in criminal cases depositions can
orly be taken by the accused, by order of the cour,
and upoa motice to the attornes-geseral, and withouot
such an order no soch anthority or right ecan exist,
by consent of the attorney-general or ctherwise, much
less by the consent of some one, the record does not
disclose who, designated as assistant attorpey-geoeral,
a person wholly unkoown to the ldw. It is also
shown by his affidavit, filed in suppurt of a motien
for 2 new tridl, that tke botary before whom it was
tzken, or rather who teok the deposition, was of conn-
sel for the defendant, and who kept it from the time
it was taken until it was offered in evidence as above
stated. .

The dcposition was most clearly inadmissible, for
obvions reisons, and the asction of the coort most
eléarly right in excloding it. It is therefore wholly
panceessiry to inquire whether be gave the right reason
for his 2ction or not, or whether the attoney-ged
presected the most fatal objections to its admission

'DECEMBER TERM, 1884, 508

Cuortis & The Btate

It is shown by the record that when the jury
were out, being at Scott’s hotel in the charge of
sworn officers, after they*had agreed upon their verdict,

one of the jury desired to be shaved, and one of the

officers in cbarge of the jury took him to a barber
shop, which was 2 room near by in the same hotel,
for that purpose, leaving the other jurors in charge

of another sworn officer. The affidavits of the officer, .

the juror acd the barber, all concur that he neither
spoke to 2ny one or Was spoken to while being shaved
or abzent from the jury. Wkhile the practice of allow-
ing jurors to separate for any cause is not to be enp-
couraged, yet where it can be shown, 23 has been done
in this case, that a juror could oot possibly have been
tampered with while absent from his fellows, such

separation will mot vitiate the werdict Tmmediately -

after the juror having been shaved, as shown by these
affidavits, the jory returned their verdict.

There are other questions attempted to be raised
Ly the unsupported affidavit of the defendant, but it
bas been often held that the wnsupported afidavit of
the priscner afler’ conviction is insufficient for any pur-
pose.

We find po error in the record, and the judgment
%1l ke afSrmed.
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15 INDICTMENTS AND INFOEMATIONS §137. j
.0 zame is a pickmameB? A descrip- | is beld pot faal An indictment has been beld de- !
T . = by his commonly known name with- fective which places another name before the Christ- ’ 1

" ..iua that his true pame is noknown is
-_f ¢ Joes oot appear that he had any name
- 1=t employed 5% buz, under some stat-

-, srue mame i kunown he cannot be pros-

r 3 Betitious name 54 A christian name

ceed zot be the frst, if it is the one se-
scorsed as that by which he will be

-ed is ccually well known by several names,

- .2 ¢harging him by either of such names
. +% z3d &t is not necessary thait he be

.17 the name used by kim in the criminal
-reig charged 57

« Xide Names .

e = Lreper Wnzertiom or omission of 3 midde same
. » enerally is regarded as immateriak

- +'¢ low recognizes but one Christian name,
. -d ig the C. ]S, title Names § 4, also 45
v4 pete 35, the weight of authority is that
-z zecrtion or omission of a middle pame in
‘2ent or information may be disregarded ;53
.:¢ s also authority to the contrary$? So
‘e myertion or cmission of initals of middle
r amres other than that by which accused

% ur an error in sach initials, 5! generally

- —a by ruln
raogle there can b no
! this doctrine. The crime

e Use of Alias [“.‘

Whaers thers [ doubt &3 te which of severs] names is .
m.m”whchmm-lmrh‘lﬂnlnﬂll.lﬂ E|

of tharm may all be allsged ender an alias dhctus, q-_

IiL—Peo, 3 . 158 MR |ols v. U. E, CCAIN, 51 FI4 E oo~ )
m.,‘;"m‘,',ﬁ"""“’ tiorari denled Walsh v, U. &, 53 & - ..-'-‘-.}

i1 CJ. p 630 mota $3

ian mame thercby making it a middle name;$2 oc

-which sets out merely the middle name.“bututo ' {

this the contrary view is also taken$4

4. Imitials and Abbreviations
Tha Christian mamg of sccisgd gensrally may be do- R
scribed by initisle, {
The carly common-law rule wa3 that the use of
initials, instcad of the full Christian name of ac-
cused, 3 was insuficient unless accused bad no oth-
cr name®®  Ap the present time, however, it is
generally sufficient to describe the Christian name
by mitials$7 especially under statutes which pro-
vide for the correction of the misnomer, if any;§3
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Christian mame 8 otherwise to the jurors un--
known$? and if it 1s in fact known to them the
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Christian name bas been beld not to invalidate the
informationT
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“wglas” is used for
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Although an indictment npeed not aver accused’s ]
aliases, if he is knoorm 73 where there is doubt =3
to which of two Sr more aames is the one by which
secused usually is desigmated, thcy may be laid un-
Jer an alas dictas, this tule applying 1o the Christ-
jan nameT3 as well as to the surnameTt The word

{hat accuscd bears Bboth names, but
by one or the other.t8 The correctness of the alias
is not material,’é and the addiion of other names
ander an alias will not render the mdictment an-
certain??
The practice of using oumercus aliases has beent
criticized, T but where accused is known by 2 vari-
ety of names, of the grand jury is uncertain as to
which of 2 oumber of names is his true name, the
indictment may identify him by all of such names

as alias dictus.T¥
{. Where Name I VUpkntwa

Whars tha accuied tz waknown, the Jndictment shoutd
gtata such fact and im connaction thargwith give a red-

JNDICTMENTS AND INPORMATIONS

of nacnscdismthe:nndmnnkmm
should be stated®® In ecommection with suchv .
ment, under some statutcs, 4 reasonahly dees-
scription of
“hovld be given,$1 showing that the grand f=x -
able to identify the porson they arg dicting"’ :.
for this purpose & Bctitious pame may be s’ -7
but it should appear shat the real mawe oot oo
have been discovered by the nse of reasomat -

some statutes
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I T

accused, by which he may Be ¥lee

t4 This rule, howerer, does not apph
where only the Christion =.r- -
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cused, where his troe mame is alleped n x

1
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328-330 HEAD'S REFORTS.

against the [329] proposition we bave asserted, that, s an exceutory
agrecment, its performance cannot be enforced.
The judgment will be affirmed.

' LT e,
DAYID LEWIS r. THE STATE.
Nashyilla, Decerber, 18568.

L CRENIXAL 14w — PLEADTYG —PLEL I ARATEXINT X0T lzv\bm.-lpluhw
it mot frrered, 2nd must be taken with great siriciness, :

2 SANT ST —FORN OF PLZL IX ABATENEYT. A plestn sbafewent toa
shonld commence by prarving ndgment of e presemtment, and concluds with & Bia
Ptayer, and that sxld presentment be quzshed. 12k begin and conclude Hiea ples in
bar, i ia bad 22 » plea tn sdatoment. .

3 Ea¥E - Sa¥WE—KREFLICATION. Toa plcaln abatement setting forth that the dcfendant
was Endicted by The wrong name, & replication, alleging that the defendart bo called and
known by the same mentioned tu the presentment, ks good. .

A SANE —Sa¥E —DENTERER REALCHES THER FIRIT DEFECT. A detaserer resches the first
Betert in pleading .

A FauE - 2,97 - RESFOSDEYY OCSTER — FIXAL JTDGCYEST, Tpon rustaining a dm-

10 & plea b abatement, the proper Judpment b, that the defendant plead ovesr; but M ba
refc-¢ to do o, the conrt may render Bnal Jjudgment agzinst hiwm,

4 EANE —Sawk—RXPLICATION AXD ISSUX FILID I RRIEF.  If tha defendant plead in
ahztement, s2d the stats repfiey, the words “ Erplicarion and luse,™ in brict, foond In
the record in the sharnce of evidence that they were intendnd as as issue wpos the Sai's
replication, Will e trexted a3 nullity. . -

FEOM WHITE.

The plaintiff in ertor was presented for gaming. He filed the follow-
ing plesa: . - ' - .

[330] *The defendant, in proper person, comes and defends the
wrong and injory when, ete, and for plea, saps adic aom, becanse he
£ays be is indicted by the name of Darid Lexis, when in fact his came
is not pow, nor never has been Darid Lexis, but his name now ix, and
ever has been, Davia Lewis, which be is ready to verify: Wherefore,
be prays judzment, if he ought to be compelled to make any other or
further defence to said indictment ™

The Attorney-General, W. C. Payne, re hat an

a4

.- oa-

R
Tl I

- .
-

x -
AP . gt . st - = B apm -y w= R

Sl S Vi . el s,

cafled and keowp by the name of David Lexis, as well a3 Davis Lewis.

The defendant fled a demurrer to the replication of the State.

At the Scptember term, 1858, the canse was beard upon the demurrer,
when the presiding Judze, Gardenbire, sastained the demurrer to the
defendant's plea; sod, be refusing to apswer over, rendered up final
judzmceet aqinst kim.  The defendant appealed.

T. B. Mrrray, for the plaiotiff in error; Sneed, Attorney-Genersl,
for the State.

Wewxar, J., delivered the opinion of the court.

186 :

hpwr e

- ) ' GRISSOM r. FITE. 330, 331
We perceive i crror I the Jndgment of the Circuit Court in this

eanse, and affirm it. o
The ground assuroed for its reversal by the connsel of the plaintift in

error it, i i to the present-
if we anderstand it, is, that his plea in a‘hatemenf

ment‘ is good, and the Circoit Judge erred in holding it bad, upon his
demurrer to the State’s replication to the plu.' }

[331] The demaurrer reached the first fanlt in pleading: .

A plea in abstement is not favored, spd must be taken great
strictoess. - -

This plea is bad. Tt had neither the proper beginning or eonelusi::.d
It should have began by praying judgment_ of the prtsentn;tz:mrf
pave concloded with s ke prayer, and that it be quaabed. el
Cr. Law, 448, The King v. Shakespeare, 10 East. 83. Instesdo

- itbegnmdconcludedmoreﬁh l.pletinbfr,andwu.uﬂthink,ln

We also think the replication 1o the ples w3 good. 1 Chitty’s Cr.

. Law, 49. And in whatever way we take the judgment of the Circuit

Court, whether as sustaining the demurret 1o the plu., or as :zr;};ﬂﬁng
ituponthempﬁuﬁon.itmntﬂmmmgithchtheplﬂn cun
ml;"ne proper judgment in soch a case’ was, that t.‘refc_ndant plc.ad o;:r.i
but having refused to do so, the eourt did not err ia rendering
judgment against him. 1 Chitty’s Cr. Law, §41-451; The King o
Gt::n,' & East, 107; 1 Chitty’s Cr. Law, 424 and 125; Commonwealth
oore, 9 Mass. 402, AN
lL':‘E[hel:u-i:! tords,“nzpﬁaﬁonandissm,” ss found in this record, we
cannot notice. We have po evidence that they were intended as an
issoe upop the State’s reBﬁm.tiOn. We infer directly the contrary from
reading this record. We may treat them as pullities. 1Fi’e‘[:vl:wzr . lflcns-
ton, § Yerg. 51i; 4id. 563. - i
Judgment afirmed. : .

- -
-
-

JAMES W. GRISSOM v. L. B.&T-D. FITH.
Na.ahﬁa. December, 1858,

L PrACTIE—LEAVE TO FILE & DPIFECTIVE FLEL REFCHED. 11 i not etTor in the Circmit

Cumhnhuk:u.ﬂﬂutﬁaimuﬂeaﬁ-hfﬁn plei.

accommodathirn
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ema.mﬂumuuhmqummﬂw“«mm
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IN THE CRIMINAL COURT OF SHELRY COUNTY, TENNESSEE
Divisiea IO

STATE OF TENNESSEE

V3. NO. 16643
NO. 16819

JAMES EABL RAY,
Defendant

PETITION TO AUTHORIZE DEFENDANT TO
TAKE DEPOSITIONS OUT OF STATE

TO THE HONORABLE W. PRESTON BATTLE, JUDGE, DIVISION 111,
CRIMINAL COURT, SHELBY COUNTY, TENNESSEKE:

Comes the defendant, James Earl Ray, and respectiully moves
the Court to authorise the taking of depositions out of the State; defendant
1s advised that there are matsrial witnesses necessary to his defense
outside of the State, and owing to s lack of funds to compensate the
witnssses coming to and from Memphis, desires to take their depositions
al the earllisst practical time convenient to the Aitorney General and to the
arrangeme nts necessary with said witnesses. Therefore, pursvant to
T.C.A. 40-2428, defendant respectiully moves the Court to grant leave
to taks the dapsaiticas of the followiag aamed witnesses; and direct the
Clerk to appolat necessary Commissionars to take said depositions at the

time and place to either be agresd upom or flwed by the Court.



