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13 Waiver.
3. —Tlen to Merita

Where the defendant pleads te an in-
dictment and goes to tria! upon
merits, a defect 1o the indictment is
cured by the werdweb Pope v. State
{1923}, 119 Tenn 136, 258 5. W. 775

35. —Failure ta Object.

Indictment charging that +*De Oliver”
was killed, and the proof ahowed that
it was ~Dewitt Oliver,” azd ro question
raised ca the trial as to the name of
deceased, it is too late to raise objection
after verdict Scott ¥. State (1681), 75
Tenn. 232; Rutherford v. Stale (1B53),

79 Tenn. 3L
The objection to an indictment for

duplicity comes too late after verdict
and judgment of econviction, and & mo-
ticn in arrest of judgmezt will be of po
avaiL Forrest v. State (1884), 81 Tenn.
102; Palmer v. State (1908}, 121 Tenn.
455, 118 & W. 1022

Objections to the form of the ndict-
ment are generally waived by going to
trial without calling the attention of
the trial judge to them. Palmer T

State (1308}, 121 Tenn 265, 118 & W..

1022
Ap alleged defect in the manner ™
which an offense IS g!urged shonld be

cbjected to m the court. Palmer
~. State (1208), 121 Tenn 465, 118 S

w. 1022
16, Motion to Quash
37. ——Face of Indictment.

Only the imfirmities appearing o2 the
face of an indictment e1n be reached by

a mction to guash;

10-1503. Certainty as to person charged— -

certain as to the person cl_mrged; but ¢ peiae IS GOenown
the grand j it may so alleged © Tame It mm‘_caﬁiﬁ.‘-
or ke may he ind : e

T [Code 1932, §11625.]

CEININAL PROCEDURE

and evidence can-

466

oot be resorted to for the puarpase of
establishing such infirmities. Raine w.
State (1920), 143 Tenn 163, 226 5. W,

189,

39, —Proof.

Proof Lo sustain molica to quash in-
dictment, after it has been properly
overruled, is properly refused. i
o ‘State (1911), 124 Tena 630, 133 S

Ww. 711,

18, —Cour’s Own Motion.

The trial judge may perbaps quash
an indictment for defects theremn on his
ownmotiﬂn.butheilnotbonndu
aquash even on motion of the priscner.
Palmer v. State Q1w08), 2l Tenn 355,
118 S W. 1022

18, —Particular Counl :

The trial judge is not bound teo quazh
a defective count in an indictment, but
e may do so, withoot quashing
whole indictment, provided it does
leave the other counts defective; and it
will pot be error so to do. Jones ¥.
State (1815), 25 Temn 435; irs ¥
%L:»te (1911), 124 Tenn 630, 133 S Ww.

41. Former Jeopardy.

The tules as to former jeopardy are
stated in Dowdy ¥. State {1929), 158
Tern 364, 13 S wW. (2d) 794, and
Usary v. State {1337}, 172 Texn 305,
1128 W. (2 T.

Collateral Relerences 27 Am. Jur,
3 and Informations, §§ 51-63.
42 C. 1. S, Indictments and Informa-
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Ilem scrank

Siatutory description

Snflrient desiznation—‘[-:x:mple,,
Irsufficiert desigution-‘Exzmplc.
5. Abatement

6 Purtrers indicled

b
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1. Idem Sonana

Dofendant’s name need pot be cor-

r
are :
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of t}
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rectly spelled tte indictment, for conz
cariant orthegraphy I his pame is im- skao
material, when sobstantially the same Bud

cound is preserved.
(19233, 143 Tenn g82, 237 S W. T3

Coodwin ¥. State Am.
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467 FORM AND SUFFICIENCY OF INDICTMENTS

3. Sulficient Designation—Example.
Ap indictment, after charging the sev-
eral defendants by pame, wi mu‘:-
szult and battery on the prosecutor
proceeding “they, the said” (omitting
ta repeat their names), “then and there
having their possession ¢ertain pis-
tols,” 1S good, becanse these words se
¢evidently Tefer Lo the persons previously
n_lnd:ned that %bl::fefng eannot be con-
sidered a3 dou Sta
11270), 50 Tenn 1. te v. Browm

i Insufficient Desirzation—Ezample
The zature of the charge is not pointed
out with specific certainty th::emu
crerseer, charged with failing to keep
roads i repair, is described as “over-
seer of roads™ instead of s overseer

40-1305

of & particular road -
Q8T1), 50 Teon 69, State v. M+Elroy

5. Abatement.

Defendant’s mame must be
s!‘lateg, or the indictment will bec?:rtﬁ:
];:;et: ;ht:n&;:ctl; butt;:ch plea or mis-
us ose fuil rame of
the defendan c51)
t Ten::. 261?.- State v. Hughes {1851),

6. Partaers Indicted.

Indistreent of A and B,
. partn

ge treated as against them hﬁveir;;:n?}

t::ten:. P:;-en (1879), T1L Tenn 164
ollateral References 2

Indictments and Infnmatic:s.%?_ﬂ Furs

iZ €. J. 3, indiciments znd In:';:rm-

tions, §§ 41, 127,

10-1804. Presumplions and matlers j i Pres

] of judicial ice.—]

;EI;S ed?f h{;d and matiers of which judicial n{)ﬁce is 'r.‘;okt:a::'need nou:nl;’e-
[Code 1858, § 5118; Shan, § 7081; mod. Code 1932, § 11626.]

NOTES TO DECISIONS

1. Genersl Laws,

Jrdicial notce of all
1 e by ot ond e o o
fore, unnecessary for indictment to re-

cite the suhstance or dates of statutes
T -
viglated, Hf“ v. State {1873}, 71 Teono

10-1805. Descriplion of common law cri
e L of crimes —In indi
:;;m :'luch was mdicta:ble at common law, th:no!;gsctm;l: fﬁ:
Carged esu-ihed_be substantially as at commeon law; or it will be :uﬂi
Clent & descri ti:he oﬂ'?&s;& a;c;;tliignﬁdto._the generzal rules laid dewz;
chapter. [Code env. A
Shan., § 7082 mod. Code 1932, § 11627.]) cte 1829, b BB, §72);

Cemparative sslats . s
of common law lqﬁcrimes:hm Description

Ala. Code 130, tit 15, § 235

NOTES TO DECISIONS

AXALTSIE
1 .
ﬂrd_imq and concise langunage sufl.
Words sufficient to describe offense

[

r
Common law form—Sufficie

ney.
Common law form—When insaffi-

e i

“riminal irformations.
rdinzry and Conci
- oncise Language Scff-

® leading role, among -
thos refered o Ia iy secion, 18
oed n § 401802, requiring Pordi-
concise lunguage, withuut pro-
Q; repetition” i ikdictment. State

_‘-_Ol'd (1879), 71 Tezn 152

i nt;d'xtmtrt must be in ordinary
ise language, exbodying all the

reqguisities that go to consti
reqas tute the of-
iy Foster v. State (Li50%, 54 Tenn
hj'.l;h;emﬁd.mu ent will be good if it con-
o ﬂ_a statement of facts constituting
offense, in ordinary zod concise lan-
Foage, without prolixity or repetition,
e:cr:tl_ where the comrn¥n lnw prescribes
;':n _b:ﬂ:{exugﬂ_techniall{hnguaze to de-
e ense,
ufsﬂ_:, £3 Tenna 179, iner ¥ State
ndictment for larceny, in th
ﬂ;‘ ‘i:;::, sufficiently de;cn'biuegt:limi:n
strum or writing stolenm, i &
ne['r& St:.lt;e {1583), S:!t'rll"cn::.gcl??'g. -
nder the practice iz this stat :
gc::ht_: :?ra:;htm and It:thni('nl :eqﬂ:il:e!—r
r common law in re
Td'gtil::jnﬁg%a;e bt__;e’n discarded_s%cgb:;
“_‘- e ), 122 Teza 723, 127 8

e RNF Y b

LIR I




