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AT '
DIVISION IIT

STATE OF TENNESSEE

vs. G w: P084sE

ORDER GRANTING MOTIOX TO DISMISS

The instant petition for post-conviction relief was filed
on October 4, 1990. The state in it's motion to dismiss cites
T.C.A. § 40-30-102 which states that:

"A priscner in custody under sentence of a court of this
state mpst petition for post-conviction relief under this
chapter within three (1) years of the date of this final action
of the highest state appellate court to which an appeal is taken
or consideraticn of such petition small be barred”.

This section of the statute was enacted in 1986 and the
Tennessee court of criminal appeals has consistently held that

it must be applied prospectively. State vs. St. John, 751

S.W.2d 487 (Tenn. Crim. App. 1988) This Court finds that as to
post-conviction petitions that would have been summarily cut off
on July 1, 1986, the date of the statute's enactment, the
limitations pericd begins to run on that date. State vs.
Masucci, 754 S.W.2d 90 {Tenn. Crim. Supp. 1988.) Therefore, for
sentences imposed prior to the effective date of the statute,
the petition must have beeﬁ filed no later that July 1, 1989,
Accordingly, defendant petitioner’'s petition is outside the

statute.




There was found to be a 1-@&‘6&: _ _iii=1nterprah1nq the
statutory lanquage. Specifically, thi'iiﬁjul§n *highest state

appellate court to which an appeal is taken® is lacking

definition. Plainly, state appellate court would not include

federal courts. It is reasonable to assume this for two

reasons. First, if the legislature intended to mean federal

courts in addition to state courts, it could have easily said

“highest state or federal court, but it did not. Second, in the

annotations to 40-30-102, Tennessee rules of appellate procedure

T.R.A.P. 3 is cross referenced. In examining T.R.A.P. 3, it

defines appeals as of right as those appeals, that are taken to
the court of criminal appeals or the Tennessee Supreme Court
that do not require permission of the trial court or appellate
court as a prerequisite to appeal. There are two important
aspects to note here. First T.R.A.P. 3 does not list federal
courts, and second, it does not list post-conviction petitions.
The significance of this is that 40-30-102 cites T.R.A.P. 3, as
authority. T.R.A.P. 3 does not include federal courts or
petitions for post-conviction lying within the province of
appeals as of right. Hence, when 40-30-102 speaks of "highest
state appellate court" it must be speaking of state and not
federal courts and is speaking to appeals as of right, not those.
requiring permission to appeal.

1f, assuming arguendo; that the statute was referring to
pPermissive petitions also, such as post-conviction petitions,
when it refers to appeals, a defendant could file a petition
every two years and 364 days and thus toll the statute, and
thusly preventing the statute from even running. This,
obviously, would totally emasculate the statute of limitations.
Clearly such an interpretation could not have been intended by
the legislature. Statutes of limitations are intended to bring
finality to litigation. If the above interpretation were

applied, obviously litigation would never come to an end.




limitations, and the Motion to Dillill.€i£i5‘i€itiﬂn for

Post-Conviction Relief is granted.




AT MTUBIS

IN THT CUIMINUAT. CONIT OF Omemienh 0 ’
THIRVITX JTHICIAL NISTRICY

-

JATE T, RAY 0 G ?
Petitioner 0 L4(]'
o £8a23
VS. o NO. P-8466 \;33, R
STATT OF TRXNTASTR, 0 Post Conviction.
Respondant, 0
L]
TESDONGCE

In this petition for post conviction relief, the Taspondent
by way of a 'votion to Disaiss filed 8 Pebruary 1991 contands
that the Statute of limitations(of 3 ysars), bars a pestition for
post conviction relief pursuant to TCA 40-30-102, A post conviction
vatition 1% _in essence petition for a writ of habeas corpus, thus

T e Ay S T W S - —

under tha federal constitution no statute of liaitation.

T el g - e e W A S e

The Potit Ser £
1990 & a Mgnmo
tioned "wotion to

iled this action (via certified mail), In Saptamber
in support in Nctober 1930. mtil the aforemsn-
miss® naitner tha court or the Raspondent took
any action in clsar v btag&on of ™CX cn. 38, £40-3806. Consequently
Petitioner file! for a writ of mandamus in hoth the State appeals
court & the State Supreze court.And now that these writs have baen
Aenled, and thus the trial court % Attorney General cannot stall any
longer (mesning petitioner can now petition the federal courts for
relief ), the Respondent's belated %otion surfaces. The Petitioner

is responding oaly because of the neet to protect frpmasoae decaption

argusent in federal court that "petitioner has not alausted his
State remadies®™
CORCLISIOA

For the aforementioned reasons, it is the contantion of the Potitioner

That tha court & the Respondent have waivad jurlsdiction in the matter.
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¥r, Hugh Stanton T August 19, 1990 James 5. Moy #EATT
Attorney Ceneral Sruahy Nowmialn
$5th Judiclal Clrcuit : Petros,Tn. Y7845,

Pezzhis, T4 3810

re1 Ray vs, Tennessee, CT. Indiétnmt no. 15645,

Near Sirt

As you most 1ikely recall, you represented me a3 co-zounsel in the
eforezentioned CIs Indictaent.

In Eovezber 1977 1 cane pers, appaseatly located in
Yerphls, Tennesses, vhere e treatment for &

®.tal condition thereln., Sa3d papers alsoc inilcated ths hospital xognosis
soecledel your practice of law, Consejuen practical 1 {ntent
£41tng a Fost Conviction petitica 2Aleging snmse) in the
sforementioned Indictment, However since T obtain these specific japers from

2 conviet they =3¥ not be muthentic, therefore if your office should caTe e
dery the genulneness of the papers I would not go to the bother of fl
a Post convlction petitlion.

=

O
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JAMES €. MALL.
THOMAS F, GRAVES
LELARD M, McHARD
HMMICHALL W, NUGKES
ALAME. SLENN
JAMES W. HARRISON
MENRY P WILLLAME
w. FRLD AXLEY
JERRY HARNIS
JAMES D, WILEON
THOMAS O, HERDERSON
KEMMEITH R ROACH
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JAMES F, ARTHUR, 10
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EDCAR A PETERSON, IV
MAY DAKER
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P.T.HODVER, JR.
JAMEIS ). CHALLEN, I
THOMAS F. JACKEOM, JA.
SIDNEY P. ALEXAMNDER
WILLIAM B, HACKETT
JAMES T, BEASLEY, JR.
JOMM T, FOWLKES, JR.
CARY £, WOOOS
JAMTSE M, DED AN, 191
PMTLLIS L. GARDMER

MmaAMME WHMETEED Gevirioden
DON DL STROTHER
TR
(3R1] NRA-3108

SFOMNN L. CARLISLE
E L. HUTCHNINSDN, TR,
CLYDE R. VENSON
CARROLL G. MANNON
GIORGE A WHITHIY
FAMES O.ZACHARY
F.WARRIN YOUNG
CEORGE A KNG
W, DONALD MULTT
DAVID M, McGEIFF
BARRY M. MOORE
STEVE KENMEDY
CHMALAL BV ETTHLLA TORE
{381] 3ZB-31351
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T.LCRAWFORD
MHARYEYT HERWRIN

MAY WELLMAN COOK
DAWSON F. ERAY
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HUGH W. STANTON, JK.

DISTRICT ATTORNEY GENERAL
FIFTEENTH JUDICLAL CIRGUIT OF TEMNESSIE
COUNTY OF RNILEY

—

SNILEY COUNTY OFFICT BUILDING
187 FOPLAR AYENUE
MIEMFMLA, TENK. 38103

PHOSE (301 8 28-M00

August 22, 1980

Mr. Joe Haynes

Assistant Attormey General
Office of the Attorney General
State of Tennessese

450 James Robertscn Parkwvay
Hashville, Tennessee 37219

Re: " petition for Writ of Habeas Corpus
- James E. Ray - HC-2285

Dear Mr. Haynes: )

Please find enclosed a copy of the above
referenced Petition. ' The Petition was filed in the
Criminal Court of Shelby County, Division XII, and
is set for hearing on September 11, 1980.

Pursuant to the previous ruling of the Court,
we are precluded from advocating the matter, espe-
cially since our local Distrxict Attomey, Hugh W.
Stanton, Jr.., defended the Petitioner. - As per the
previous procedurs, we are requesting that your
office respond to the Petition, and we will assist
you in any way pessible.

Thanks for your cooperation.

Sincerely.,
J. C. McLIN
Assistant Attorney General
JCMcL/bd
- Enclosure




STATE OF TENLESSEER,
Respondent,
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This is a petition for a writ of Habeas Corpus, although apparently
the court has authority to ireat the application as one for relief under the
"Post-conviction Procedure Act®, %0-3801,

1, Petitioner's full name and adiress: James E, Ray, Brushy
Mountain prison, Petros, Tennessee, 37845,

2. Indictaent no, 166545 0ffense for which sentenced was
Fronounced, 1si, degree nurder,

- 3. Hame and location of court shich ronounced sentence: Shelbty
county, Tennessee, criainal court, located in, Meaphis, Tennessee.

k. Date sentence was pronounced: Marach 10, 1969,

-

5. Terms of the sentenced: Ninty-nine years in the State

6. Restraint on llberty at resentt confined in sald Brushy
Fountain prison,

7. VWarden, Herman C. Davls, is imposing present restraint, =nd
it comxenced oo or about ths 11th day of Farch 1969,

8, Appeals and 21l other applications for relief previously
filed including the date decided, the court, the grounds asserted and the

results} the naxes of lawyers who have represented petiticner and at what stage

*a
-

of proceedings:s




A, In respect to counssl vho rejresented pstitionsr in
the trial (guilty ples) in the aforesetioned indictment:
Percy Forssan retained, nesber of Texas bar) Hugh Stanton sr
& Bugh Stanton jr., menberd Shelby county Tha, Fublic defendar's

- office,

B, 1”113‘1’-1& for relief under T.C.A. 17-11?. Dnled w b 8
Sup. Ct., Ray v, State,b51 8.¥, .24 855, vithout refersnce
to 17-117 on February 2, 1970, Robert Hill of the Chattanooge,
Tennessee, bar rejresented petitioner,

Cs Application for relief undar Habeaa Corpus allsging in-
effective assistance of counsel through a conflict of
interes: 1in State court, Ray v, State, 480 S.¥. .24 919,
Denied by Tn, Sup, Ct. May 1, 1972, Richard J. Ryan &
Robert I. Livingsion, of Shelby County Tn. bar rejressnied

-« Petitioner,

" D, Application on appesl to the United States Sup. Ct, taken
froa U.S. Sixth Cir,, Bay v. Rose, 535 F .2d 965 {1976),
denial of Habeas Corpus petition,said H.C, an appeal from
Sub-paragraph C above, Cert denied in 1976, BRodbert I,
Livingston & James B. Lesar of Wash, D.C. bar represented
petitioner,
E, Application currently peniing before the Th, Sut, Ct,
for wst coaviction relief under T.C.A. 1?-117 & T.C.A.
39-250%,
9, Facts establishing the grounds on which the claim for relief 1s
based,wheibar they have been Ixesented to any other court and, 1f not,

why nots

Under a United States Supreme court ruling in, Henderson v.
Korgan, 96 S. Ct. 2253 (1976), the court found, on technlcal grounds, that
in a plea of gullty to murder the irial Juige or defendant’s atiorney must

explain to the defendant, under the due [rocess clanse of the l4th Amendent
1o the U.S. Const,, that "intent” is an element of the offense of murder,
. because, "intent™ is such a critical alg:ant of the offense that notice of that
that element is required, See n,18, at, 2258,
In the instant indictment nothinginthemumbj
ihe court of defendant ss reflected in the Voir Dire evidences the
court explained the element of "intent™ to petitioner. Ses, EXE--A, attached,

In respect to defe.nd.ngt't Attorneys adviding hiam as to
“intent™, thn petiticner did not have any verbal or written cemtact with
court-appointed Attorneys, Hugh Stanton sr. & Bugh Stantom Jr.

In regard to Tetalned comsel in said irdictaent, Perey
Faressn, of tha Texas bars It 1sKr, Foreaan's podition,shich petiticner

agrees with, that he (Foreman) did not even ask Petiticoer if he wers




Thos it would follow
petitioner of the slemmt

gullty as charged wder said indlciment,

lrnruaﬂth;t!ir.rmmldnotdm.

of "intent”, ¥Xr. Foreman's only apparent public utterance in this area

mmmumnuuuchuuﬂummuofua.owﬂeh

was published in the Magazine's April 15, 1969, edition wharein Foreman

mm'...m:mmsdofmﬁcmd'lfrmmlm

hi-thecmtesrdusmlnshehgnﬂty...' Ses, EXH--B, attached, ’]

Insofnuitnshthecmtmdd_mthemwctin
said Ind.!.ctmt—-reﬂectu_! in the court minutes,the highest proof-—— vherein
..mwmmmm:nm...'

(EXE—C,attached), and thus an {nference of an "intent®, said minutes are

tr-nscriptmdthatudie:ecordinsofthn
aid pot expressly find defendant gullty
farthacuurtstoumsa:d-n

the jury found the defendant ",

{randulent, Both the trial
proceedings evidence that the jury
as charged under sald Indictrent, Further,
'allegation that the court minutes sre frandulent would provide the courts
with -meconstitutional authority: for instance, courts could even oxrder
ﬂnutesreﬂectjmvuﬂicthnntrt::rtn Jury findings.

The grouwnds for relief sst forth atove have not been previously
colmtbecmi)thepomdsﬂ.rstw“ﬁlmsin
mmhaﬁnddmde)thpeﬁﬁm
eonunmutl.sn.ti_msimo

yresented to any
1976, vhen Henderson v. Kergan
hasbeen,inmefurmuranothzr.inmt

1976.

10, The petitloner has counsel, however, from Frior litigstlom results

1t 1= petitioner’s bellef that most suits filed in his behalf vere jxe-

deternined thus he does pot wish to involve counsel mnecessarily in the
instant petitiom or, have the court appoint counsel—the latier not required

Tollett (1971), & Tenn. CXe 3FP» 495, 576 S.v, (2a) 148,
petitioner would obtain counsel,

wnder, Crualey Y.
tharesbmldbeanaﬂdmti:rrrnaﬂngthm

notice of the

IR SUMMARY, the petitionar 4id not recelve adequate

oﬁmmmmmummt.mmu-uw.mm

yerdlet should be set asids, (Mlpetitimhnotreli-mgm'r.t:.l. -
. X - »
st ihe State showld coritend that the jury found by ?

19-240h for rellef} however,
®intent® from the slleged act,

implication, as reflectsd in the court ainutes, an
then, the veracity of the mimutes would necessarily be at lssue, 5
. i
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O o R AT BRI SR D
o ?UDGE "Jages Earl Rar, stnnd .o ! _:__ '-H’Ffffiiﬁfiifii
., JUDGE “Have your lawyers upl:ined all your [l‘ht; tu, yc.ru tndﬁq"é:},f;
o, DEFENDANT = “Yes" I P R e :::ii
T JUDGE "Do you know th:t you have l.;ight téa trill br jurr on the . .3~
; g charge of Murder in the First Degrce against you. thn puni!P-Ang
ment for Murder if the Flrst Dagrtn ranglni fron Deqth by .‘;Ei

Electrocution to any tipe ovar twenty years! '1}1 burden of
proof is on the State of Tennesseg to prove rou guilty bt-'-t‘if
yond 2 reasonable dgubt ;nd to a’ noral ccrt:inty lnd the de-‘ ;
cision of the Jury uust ‘be unanimous both as tn 3u11t an4 .
punlshnent' o : -._-' . ' oL '.“ _-!-i;
-In the event of 3 jury werdlct again:t you, ynulyould‘ -‘r;
have the r:ght to file 3 Hotion far v Neu Trinl addrussed io*qTié
the trial Judge? In the ovent of an ldvgrsn ruling-;:ainit: "-
'YOu On your Hotxun for 2 Nevw T.ial you ?ouié'ﬁave thc rlght : f
i to succe551ve appeals to ‘the Tennessee Cour; ‘of Crininal ‘Ap+ 3 ﬁ;
peals .and the Supreme Court of Tennessee and tu file a pe-"_ lff
tition.for review by the Supre-o-Cnurt nf tE? Unitqd Stltcs' ;f;
. Do youtpqdcrstand th;t you have 21l these ri;h};{":{; T :'?
‘=DEFEHDANT "Yes® .- . S
- JUDGE "You are enter1ng a n‘aa of Guilty to Hurder {u tho F;rst ::;;
. | Degree 2s charged in the Indictuen; lnd lre co;pronisin; i{i}
- and settling yoLr case on a;reed punishnen: uf ninetr nine :
years in the State Seniteatiary. 1s this whqt you want. to ?
do?" ) _ S . -
DEFENDANT ~ "Yes™ - _

JUDGE "Do you understand th;t you are wairing, which aeans "giving
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up”, a formal trial by your Plea of Guilty althﬁu;h the laws
of this_Stat; tequire the prosecution to present certain evi-
derce to a jury in all cases of Pleas of Guilty to Murder in

.o

the First Degree?
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Page

DEFENDANT

2

| Yo r Dire of Defendant. on, Waiver and Ordir - "'3

JUDGE

DEFENDANT

* JUDGE

DEFENDANT

JUDGE

-

S PRI
By your ,pl‘ee of guilty you iro 3lso ueiving yoor ri.;h.;g ";
to~{1) Motion for a Hew Trial; {2] Succer|ive Appeele to _'ﬁii
the Tennessee Court of Criminal Appeals and. th’ Supfqee *‘fisféi{
Court of Tennesseg- (3] Petltion for Review by ;he Sugre ; 'ﬁféé
Court of the United Stetes. ','-. C .‘rf’_f ‘."5?;,15?;g£
By your plee of guilty you &T8 elro ebendonin; end l.:‘ 3 ::t

waiving your objections lnd exclptions to lll thl Hotion;

and Petitions in uhich the Court hes heretofore ruled e;einet Sl

you in whole or in plrt, anong thel bein[. J: .
1. Motion to vithdraw ples eod quesh 1ndietnent

-
-

2. Motien to lnspect evidence - - ‘."- S

3. ﬂotion to renove 1ights end ceneres fron jeil

4, Mot:on for prrvate consultetion with ettorney '*_.

5. Petition to. authorize defendent to teke depositious

) Tae R TR
6. HOtion to pernit conference Hith Hnie {?j.){;;?e-'

-‘ - -.'-. ':," -

7. Hotion to pern;t photogrephs ._-:.y, . S

8. Motion to designete court reporters l
9. Motion to stipulate testiqony. '
10, Suggestion of proper name™ - S

"Yes™ - B e

the penitentiary been promised to you to get you to pleed

guxltyT Has anytheng else heen pronxsed you by enyone!"i;

"Nonf - . . . N .E ’

"Has any pressure of eny kind, by enyone in eqy—voy been :_

‘.-

used on yeu to get you to plead guiley?" tf_, e
"No" |

“Are you pleading guilty to Murder in the First Degree in

this case becaose you killed Dr. Hertin_Luther King under

such circunstances that would make you legally guilty of

Murder in the First Degree under the law as explained to

you by your lawyers?” 2

DEFENDANT "Yes"”

Lox (X

"Has enyth1ng besrdes this sentence of ninetr pine yeere ;n

v
ta

n.‘_

i rr - '
. N ca %o N .: Ay
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Page 3
Voir Dire

JUDGE

DEFENDANT
JUDGE

DEFENDANT
JUDGE

of Defendant on Waiver and Order

"Is this Plea of Guilty to Murder in the First Degree with
agreed punisﬂnent of ninety-nine years in the State Peni-
tentiary, freely, voluntarily and understandingly made and
entered by youl™

"Yes™
*Is this Plea of Guilty on your part the free act of your
free will, made with your full knowledge and uﬂderstandin;

oo Yo

of its meaning and consequeaces?”
"Yes"™ -

*You may be seated.”™
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VS B-166%5

n'llu,
sliea, HAR

AND JAMES W.

STATE CF TENE ESSEE

JAMES EARL RAT ¢
aliss, ERIC STARVD GALT
olias, Jo V1

put himself upoa t
hearing of tes

Jatl, and at the
at hard labor for & e
aittisus and execution issue. _ch 23% deys Jail Credit.

LLARD
VEY LOMMEYER
VEY LOWMYER

Court -.dLJourned until tomorrov morning et 9:39 'O'clock._' _. B - o '._,

Comes the Attorney General on the part of the State and the defendant in proper persoo and by counsel of
record, Mr. Percy Foreman
livful men to-wit:
WILLIAMSOY, J. PAUL H

AMOS G. BLACK, JR., JOUN ¥W. BLACKWELL, JNMES H. ABRAHMAN, ROBERT S. ST. PIERRE

»
ance make and & trut verd

LLER
]
OMARD, RICHARD LEE COWSELLOUR , JOE STOVALL, JR., JAMES R.-PATE, JOHNMY SHAW, cUS CARIOTA,
+ho vere swora well and truly to try the lssue of traverse herein joined, & gtroe deliver-
tct repder according 1o the law and evidence. Thercupon the defendant on being * ,
arraigned st the bar of the Court:and charged on the vil)l of indictment plead GUILIT t& same, and for his triel -
me Country and the Attorney Ceperal doth the like.- ahereupen the Court proceeds with the |
timoay in the sbove cause, and after completion of testimony of five witpesses, and s lengthy -
tement by Assistant Attorney Genersl Jomed Beasley, the Jury upon their cath do say: WE THE JURT

EFENDANT JAMES BARL RAY GUILTY OF MJRDER IN riE FIRST DEGREE AS CHARGED In THE Ilﬂlm AND FIX HIS )

e Court proceeds to pass sententce which is that he be taken by tke Sheriff snd .:.é-nnde:l to l
earliest convenience delivered to the VARDEN OF THE STATE PEN1 . )
riod of WINETX NINE YEARS, and that he pay the cost of this procecutlou.-tor vhich let

MIIMTIRSTBEGREE

and Mr. Hugh Stehton, Sr. When to try the above cause there comwes 8 jury of good and

FOR MINETY-NIKE (99) YEARS IN THE STATE PEMITERTIARY AT WASUVILLE:, - = -

———
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— ——

ﬂ-t-l-l-:-r-r-r-l-r':-r’r-;*ﬁr-:-l-:-l-:-:ll-_f'm-l-l-lu-J'l-l-ﬂru-:-l-m-p -l"ﬂf'l_!lll'l?'{'l'l'l"i'.l!l' N

- . . - -
o .- - B .
- LS -
- - ) - - - . = :t N 1:'._..--. - .- -
- — . = - - - - - - F _"_".'..1:‘- — .
- - - - R T
- - - - - . - -l g -.‘_,.-_-'7 =z . »
- . v —rr e -
JRNEL SR . o T - . . - -
- - - . - - - Tl = - - . - - - -'-
3 3 - : A s - -
‘-‘ - - - -
- - ERRI ; - . - Ior - Fall ey P —
I . - - h ay F T ™ -
T . . - - =" - ol 1 -
- g T -~ - b - B BRI .
- el - - - e - s G-I " re-4 P
—_— a . - I . - —a '._:.s';-‘-_- -
- - -~ - o - - - - - - - - - — _ - -
- —l T = - .- - L - {9';‘. _-_.,.,!’:.- -:'.q
T L ; ——
O | - LET Fi : + T : =1
. . | s -y ! * o P
- LI $ b \ Y o H
- i




A
v\ 9 7/ / ym Tﬂmga'goﬂf *-‘~: P H
r~ 77//-80

AT MEMPHIS

DIVISION I
JAMES EARL RAY, )
Petitioner, i
Y. ; No. HC-2285
STATE OF TENNESSEE, ;
Respondent. ;

MOTION OF THB STATE OF TENNESSEE TO DISMISS
PETITION FOR POST-CONVICTION RELIEF

Comes now the 5tate of Tennessee and respectfully moves this
Honorable Court to dismiss the petition for post-conviction relief heretofore [iled
with this Court on July 7, 1980 for the reasons that:

1. Petitioner has failed to comply with the pleading requirements of
Tenn. Code Ann. § 40-3804, in that each appeel and all of his applications for post-
conviction relief have not been stated in the petition, as demonstrated by the
authorities eited in the attached memorandum;

2. The issues raised in this petition have been previously determined by

the State and Federal Courts adverse to the pelitioner;

3. Petitioner has waived the presentation of any matters not previously
presented to the State and Federal Courts, as stated in the most recent decision of
this Court and the Court of Criminal Appeals of Tennessee in considering
petitioner's last petition for post-conviction relief; and

4. The petitioner was fully informed of the offense with which he was
charged and had due notice of the offense to which he pled guilty.

Wherefore, for the above-stated reasons, the State prays that this
petition be dismissed without an evidentiary hesring. A Memorandum of Law in

Support of this Motion is attacned hereto.

Respectfully submitted,

~ Deputy Attormey .
450 James Rcbertson Parkwaj

Nashville, Tennessee 37219 -
(615) T41-2672
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CERTIFICATE OF SERVICE

I hereby certify that a true and exact copy of the foregoing Motion has

been focwarded to Mr. James Ear] Ray, #65417, Brushy Mountain Prison, Petros,
i
Tennessee 37845, on this the G day of September, 1580.

Deputy Attorney Gneral




IN THE CRIMINAL COURT OF TENNESSEE

FIFTEENTE JUDICIAL CIRCUTT
AT MEMPHIS
DIVISION Il
=) T3
JAMES EARL RAY, ) FILED
)
Petitioner, ; SEP 10 150
v ; No. HC-2185 M « 30 4m
STATE OF TENNESSEE, ; s
Respondent. )

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS
PETITION FOR POST-CONYICTION RELIEF

James Earl Ray has filed yet another petition for post-conviction retief
in which he raises claims that either (1) have been previously determined by the
State and Federal Courts adverse to Ray of {2) have been waived by Ray for failure
fo raise the issue in his numerous prior petitions that he has filed in the State and

Federal Courls.

A. RAY'S CLAIM THAT HE WAS UNINFORMED AND UNADVISED AS TO THE
OFFENSE 10 WHICH HE PLED GUILTY HAS BEEN PREVIOUSLY DETERMINED
BY THE STATE D FEDERAL RTS ADY E AY A LA
FACTUAL SUPPORT

The validity of Ray's guilty plea has been previously determined in
several judicizl proceedings adverse to Ray. Ray's gullty plea has been adjudged by
our Supreme Court and Court of Criminal Appeals as a valid guilty plea that wes
knowingly and voluntarily entered with the effective assistance of counsel, Ray v.
State, 224 Tenn. 164, 451 S.W.2d 854 (1969); Ray v. State, 480 S.W.2d 91% (Tenn.
Cr. App. 1972), cert. denied by the Tenn. Sup. Ct., May 1, 1972. The federal courts
have made the same findings after an exhaustive evidentiary hearing, Ray v. Rose,
535 F.2d 966 (6th Cir. 1976), cerk. denied, 97 S.CL 648 (1976). See also Ray v.

Rose, 392 F.Supp. 601 (W.D. Tenn. 1875). Accordingly, under provisions of Tenn.
Code Ann. § 40-3811, Ray cennot now claim that his plea of gullty was not
knowingly entered because, as noted above, that issue has been previously

determined adverse to him by courts of competent jurisdiction. Forrest v. State,
535 S.W.2d 166 (Tenn. Cr. App. 1976); Solm v. State, 477 S.W.2d 219 (Tenn. Cr.

App. 1971).
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Moreover, Ray in fact was fully advised a3 to the offense to which he
was entering a plea of guilty. "The record also shows that Ray's guilty plea
otherwise was intelligently given in all respects as required by constitutional
standards.” Ray v. Rose, 392 F.Supp. at 619. "Indeed, Ray does not seriously
contend on appeal that he did not understand the nature and consequences of his
plea® Ray v, Rose, 535 F.2d at §72. These pricr judicial decisia;.s and matters
stated therein can be judicially noticed by this Court in this post-convietion
proceeding, Lewallen v, State, 453 S.W.2d 453 (Tenn, Cr. App. 1569). According,

Rey's claim that he did not know the nature of the offense is without any factual
Support.

In sum, these prioc proceedings in great detail state the basis upon
which the State and Federal Courts have found that Ray knowingly end willingly
entered into the guilty plea to the first degree murder offense with which he was
charged. This claim is without any legal merit.

B. RAY HAS WAIVED ANY RIGHT TO PRESENT ANY ADDDITIONAL MATTERS
RELATING TO THE VALIDITY OF HIS GUILTY FLEA

As noted sbove, there have been nuinerous proceedings in the State and
Federal Courts by which Ray has attempted to attack the validity of his guilty
plea. Ray's most recent application for post-conviction relief was filed in this
Court on February 15, 1979, and after full opportunity to present all grounds, the
Court found that Ray's application was without merit and that Ray had waived all
grounds not previously presented to the courts that heard his prior post-conviction

petitions. James Earl Ray v. State, No. P-1973 (Shelby Criminal Court, filed June
19, 1878). A ecopy of the Court's opinion is attached hereto. This Honorable
Court's opinion was affirmed by the Court of Criminal Appeals in a unanimous
decision, Ray v. State, Jackson No. 36 (Tenn. Cr. App., filed June 19, 1980), a copy
of which is attached hereto. The Tennessee Supreme Court denied Ray's
application to review and reverse the decision of the Court of Criminal Appeals. A
copy of the Supreme Court's per curiam order of denial is attached hereto. By the
decisional law cited in this Court's and the Court of Criminal Appeals’ opiniocns and
the law of this case, Ray has waived any ground upon which he can seek post-
conviction relief. This petition should be dismissed as & matter of law. See also
Tenn. Code Ann. § 40-3812.

e -
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Respectfully submitted,

Deputy Attorney Genéral

450 James Robertson Parkway
Nashville, Tennessee 37219
(615) T41-2672

CERTIFICATE OF SERVICE

I hereby certify that a true and exact copy of the faregoing Motion has
been forwarded to Mr. James Ear] Ray, #65477, Brushy Mountain Prison, Petros,

Tennessee 37845, on this the 1~ day of September, 1980. .
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IN THT CRIMINAL COURT OF SHELBY C NNESSEE -

i
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- _’ -;;_E [ ‘-'-.l]
JAMES EARL RAY, 1 . BTSAXTS :
Sz LY/
Petitioner, I e -
. =t ' ra
VS: X NG. P-1973
x e 6-19-7F
STATE OF TENNESSEE, 1 I I-W
) } 4 ‘ D. ¢
Fespondent. |

MEMORANDUM OPIﬁIOH OF LAW AND FACTS

This is a Petition for Post-Conviction Relief to which the Re-
spendent has moved for dismissal without an evidentiarf hearing.
Respondent’s motion io dismiss states that the grounds raised by the

Petition, a2s amended with permission of the Court, have'been raised

and determined by a Court of competent jurisdiction or waived by failure
of Petitioner to raise the grounds at prior oppdrtunities over the
past ten (10) years at four (4) previous hearings. The Motiocn to Dis-

miss by Respondent is granted.

The Petitioner's grounds are: ) -

1. Petitioner is being illegally restrained of his liberty by the
Warden of the State Penitentiary at Petros, Tennesses,

2. That his plea of gquilty.was not veluntary because Petitioner
was coerced, threatened and intimidated;

3. That the Jury did not specify the degree of homicide in its
verdict of gquilty upon Petiticner's Plea of guilty;

4. That Petitioner has been denied due proecess and equal protection
under the law guaranteed by the Fourteenth Amendment of the U.
S. Constitution, in that (a) all persons convicted in Tennessee
who have filed a motion for a new trial have been granted a
new trial where the Judge has died before the hearing and (b}
the Tennessee Supreme Court failed to rule on peint (2) in tke
written cpinion of Ray vi. State, 452 S.W.2d 854;

5. That Petitioner was denied effective assistance of counsel by
Percy Foreman by jolning the prosecution ‘and threatening the
Petiticner with death by electrocution. Petiticner asserts that
he is entitled to new consideration of this groulid under tenet:s

of Baxter vi. Rose, 523 S.W.24, 930 (1975) urging that such
tests be applied retrospectively;

.
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6. At &he hearing, Ray, by his attorney, Mark Lane, Esguire, oral-
“ly moved the Court for permission to amend his Petition to
- dllege an additional ground that the two court appointed
attorneys assisting Percy Foreman had suffered a mental pro-
blen some years prior to the time of the entry of the guilty
plea and they were rendered incompetent counsel to the
Petitioner, James Earl Ray, at the time of his conviction. '

The Court granted the Motion to Amend and crdered counsel for Ray

to file his written amendment at his earliest cpportunity. <The written |

amendment has not been filed after a two week delay by this Court in
preparing this Memorandum and is bereby deemed by the Court to have been

withdrawn and abandoned by the Petiticner. Further, the grournd is not

only toc general,” vague and conclusory in substance but is a ground that

was regquired by law to have been raised Years 2go at first opportunity

and was not. It is now held to be waived by'thé failuore of Petitionér
to raise such gzcund-seasonably. T. C. A., Section 40;3312: Recor v,

State, 483 S.W.2d, 95 (1972); Forrest v. State, 535 S.W.2d, 16¢ (1976) ;

Arthur v, State, 483 S.W.2d, 95, 97 (1972); Pruett v. State, S0 S.3. -
2d 807 {1573). ]

[RATTWE PNEE T YT

TRy

The Petitioner krew the existence of this claim or should have most

certainly at the time he filed the first Petition for Post-Conviction t

Relief in 1970, on the habeas corpus hearings in Federal Court, Ray w

Rose, 373 F. Supp. 687 (M.D., 1973);: and Ray v. Rose, 535 P.24, 966 (6th

Cir. 1976) cert. denied 97 S.Ct. 648 (1876). He has not presented any '
reason why he has failed to include this ¢ground in his prior Petition t
and he has thereby waived his right to present it at this late date, T.C.A.:

Sec. 40-3812, and Sec. 40-3804, Sub-Section {(10).

Grounds I, II, IV and V have been priviously determined by the

State and Federal Courts adversely to the Petitioner and are denied here.

T.C.A., Section 40-3812; Ray v. State, 224 Tenn. 164 , 451 S.W.24, 854

(1969); Ray v, State 480 S.W.2d 919, (Tenn. Cr. App. 1972) Cert. denied

-by Ternnessee Supreme Court May 1, 1972; Ray v. Rose, 373 F. Supp. 687

(1973). Ray v. Rose 535 F.2d 966 (6th Cir., 1976) Cert. Denied, U. S.
S. Ct. 97 S.Ct. 648 (1976). '

. B&xtér'v; ﬁosé, supra. is prospective only and is not applicable as

the proper test for determining competent counsel in this case because

Ray's conviction occurred in 1965. Eowever, such test was used in the !
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the effective assistance of counsel

Federal Court hearings for Ray and
Adjudicaticn

1ded there adversely to Ray's conteation.

issug_was dec
ourts of competent jurisdiction, preclude

by Federal Courts being €

a post conviction review of the same issue in the Tennessee Courts.

State, 539, S.W.24 850, {(Tenn. Crim. APP. 1576) .

Young V.
is denied because the minutes of this

petitioner's Grourd I1X
+ does show that the Jury correctly Spe

sien to be Murder in the First Degree.

cified the degree of heonicide

Cour
The Court tzkes

for Ray's convic
pinates and records on the motion to

judicial xnowledge of its own
Ellis v. State

dismiss by the State. Troletti v. State, 483 S. w.2d 735;

470 S.W.24, 19.

IT 1S, TEEEEFOR_, ORDERED AND BDJUDGED that the Hntion of the

is granted and this second Petition for

Respondent, State of Tennessee,

of of James Earl Ray be and the same is hereby

Post-Conviction Reli

denied to all of which rhe Petitioner excepts and prays an appeal to

cession of the Court of Criminal Appeals of Tennesses sitting

which appeal is hereby granted.

Attorneys will draw an order incorporating by reference therein

the next

at Jackson, Tennessee,

this Memcrandum Cpinion.
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OPINION

This is an appeal from the trial court'? oxrder dismissing
James Earl Ray's petition for post-conviction relief. The sole
issue is whether the trial court erred in dismissing the petition

without an evidentiary hearing. We find no error, and we there-

fore affirm.

The current petition is but one of many filed by Ray in
both state and federal court. See, e.g., Ray v..State. 224 Tenn.
165, 451 S.W.2d 854 (1970); Ray v. State, 480 5.W.2d §19 (Tenmn.
Crim.App. 1972); Ray v. Rose, 373 F.Supp. 687 (M.D.Tenn. 1973),
rev'd 491 F.2d 285 (6th Cir. 197&), cert. denied 417 U.s. 9316

(1974), on remand 392 F.Supp. 601 (W.D.Tenn. 1975), aff'd. 535
F.2d 966 (6th Cir. 1976), cert. denied 429 U.S. 1026 (1976).

In his latest post-conviction attack oo the guilty plea he
entered in 1969, Rﬁy contends that (1) he was denied the benefirt
of T.C.A. §17-117 despite the death of the trial judge shortly
after his guilty plea was entered, (2) that he was denied the
effective assistance of counsel a2t the time of his plea, and

(3) that in returning its verdict following entry of the guilfy
plea, the jury fziled to specify the offense fbr which they found
Ray guilty, in vioclation of T.C.A. §39-2404.

The first two matters raised in the petition have been

previously liﬁigated. See Ray v. State, supra; Ray v. State,

supra; Ray v. Rose, supra. The trial court was therefore correct

in determining that further review of these two issues 1s,barredr

by T.C.A. §40-3812. Pruett v. State, 501 S.W.2d 807, 809 (Tenn.

1973); Arthur v. State, 483 S.W.2d 95, 97 (Temn. 1972).




reason for the petitioner's failure to raise the third {ssue in
previcus litigation. This being so, we hold that the question
has been statutorily waived under T.C.A. §40-3812. Recor v.

State, &89 5.W.2d 64, 69-70 (Temm.Crim.App. 1972). But even if

we had jurisdiction to decide the issue, we find the petitioner’s

challenge to bz without merit.. The 1369 minute entry of the
original trial court, which is controlling here, recites um-
equivocally that the jury found "the defendant James Earl Ray
| guilty of murder in the first degree as charged in the indict-

 ment...." See generally Howard v. State, 217 Tenn. 556, 560,

399 §.W.2d 738, 740 (1965); Ray v. State, 577 5.W.2d4 681, 683

(Tenn.Crim.App. 1978). Thus the trial judge correctly ruled

thar this issue is both legally z2nd factually unmeritorious.

The trial court's order dismissing the petition without

an evidentiary hearing is affirmed.

Pagsotie. Gros Daratidus,

Moreover, the petition before us does not set out a valid

¥artha Cralg Davghtre$y), Judge

CONCUR:

(,L&A 19-9 tt1ncac

: D. Duncan, Judge




IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE

AT JACKSON
- JAKUARY 1980 e E TR
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Juy . =\
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STATE OF TENNESSEE, ) ————LZEN CLEAx
)
Appellee } Jacksen No. 36
. .= ) i
; SHELBY COUNTY
v.
) The Honorable William E. Williams
) Judge .
JAMES EARL RAY, ) |
) (Post-conviction Petition)
Appellzant )

Tor the Appeilee:

WILLIAM J. HAYNES

Deputy Attorney General
Nashville, Tennessee

For the Appellant:

CHARLES GALBREATH
Nashville, Tennessee

Opinion Filed:  JUN 131380

AFFIFMED

HARTHA CRAIG DAUCHTREY
Judge
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IN THE SUFREME COURT OF TENNESSEE
AT JACKSON ——— e —-
R = . T3
E1LER
! L2}
=

STATE OF TENNESSEE SEP 2 125)
Appellee

JOWEL REDDEIN, CLERA

Shelby Criminal

Upon c_.onsideration of the application for permissicn

to appeal and reply thereto, briefs of counsel and the entire

rim g e s gl ] A -]

record in the cause, the Court is of the opinion that the

i
;
%
;
1
i;.

application should be and the same hereﬁy is denied at the
cost of appellant. _

PER CURIAM




