L

530 Trxxessrr REPORTR [205 Tenn,

makes the contention that sinece none of the jurors was
jnflcenced by what they saw in the papers or any other
acts complained of in this assignment of error that the
verdict is valid. 'This assignment is based on such cases
as Carter v. Stale, 1882, 77 Tenn. 440, and like cases,
wherein the courts hold that if the acconnt in the news-
paper is prejudicial to the defendant arnd likely to inter-
fere with his right to a fair trial, the reading of it by the
jurors will be a ground upon which to have the verdict
vitiated and a new trial granted. Other cases are cited
by the plaintiffs in errcr in sapport of this proposition.

(20) In ke first place we would say that the Carter
case was written by this Court many years before the
Harrmless Error Statute (1911) was enacted. (Secbon
27-117, T.C.A.) The orerwhelmm we:
isto the e
the jurers may be a ground for a new trial but it ean he

overcome by showing that the j was not influenced
the reporf irrespective of its contents. . This was certain-

ly done herein, that is, that the jurors were in no way
influenced by any of these things that they read or saw.
There are many aathorities that support the proposition,
too, that this does not constitute error when the court
instroets the jury that they should decide the case on
evidence heard in open court and to disregard this fact.
That was ihe instroction herein.

A case along the latter line which has very similar
contents in it to that in the present case is Howell o.
Stafe, 1952, 220 Ark. 278, 247 S.W.24 952, 955. The court
in this case after reviewing the besdlines in the news-
papers, etc, and quoting the charge of the trial conrt o
the jurors said this:

-
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“In view of the above it does not appear that any
prejudice was shown to have resulfed, but it does
appear that the conrt’s admonition to the jury was
thorongh and the conrt was correct in refusing {o grant
a mistrial. In the Dolan case [Dolan v. Stale, 40 Ark
454}, supra, it was said:

-

** ‘Now, when newspapers are abundant in towns
and eities, and hasfen to veptilate homicides, and to

ess at jecture and v i
corner opinions of law, if cifizens were rendered in-
<ompetent to gerve as jyrors hy reading such news-

paper articles, or by forming opinions from mere

rumor, it would be difficult to make up juries of intelli-

ns, in man tria of
such cases.’ **

That is certainly an applicable comment which appFes

in modern times, and applies fo the factual situation
herein.

The Supremg Court of Illinois in the case of People
r. Malmenaio, 1958, 14 Tl 24 52, 150 N.E24 806, 813,
after discnssing at length and citing many eases ended
up with this very apt and accurate statement:

““An accused is entitled to a fair trial and his rights
must be zealously guarded by court and counsel, but
a reversal is not indicated merely because a newspaper
Prints some statement derogatory of the defendant

during the trial @mant_a.w

topably appear that the jurors, or aj least some of

them, have been influenced or prejadiced to the extent
that they cangot be fair and im _Bartm'l. Such evidends

is lacking in this case,™
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Considering the Carter case, Supra, o reference to

pewspaper articles, the case W
we said before the Harmless Error Statate (See. 27-117,

T.CA). We think that now, after an examination and
reading of the record and the evidence here of these
pewspapers and things before the jurors, what the jurors

said about it, that there is RO eITor. This at least was

harmless error and in view of this Statute (section 27-

117, T.C.A.) we must go along with what this Court
gaid in Munsos v. Stale, 141 Tean. 522, 524, 213 S W. 916,

when this was said:

««This statute forbids 2 reversal of any case coming

to this court for any error in any part of the procedure
below unless this coart is of opinion, after an examina-
tion of the entire record, that the error complained of
affected the merits. * s * (Citing anthorities) It was
declared in all of those cases, &% well as others, that the
merits of & criminal ease is the guilt or innoceL:e of
ihe accused. Of course, {here may be such & violation
or distegard of some constitutional right of the ac-

cased, not affecting fhe merits, that would induce the

b court to order a new trial; but it s difficalt to see how
he has been

one who is guilty of the offense of which
lain at errors i procedure

corvicted can justly comp
which had no direct oT remote Telation to the judgment

rendered against them.””

Wwe anv difference in the argument made
thatmight'bemadeaswl

under this question {rom U B8R0 e T
the voir dire who states t

ehalienge of the juror on
and based on these newh-

W

paper reporis be has form ings of that

Tn such a case o0 their voir dire examination mere
tm——— e
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y that a prospectiv
~yewdimgEse papers 1spot beld fo be 3 SSIPLo—

a5 written in 1882 and as i
: anless it is a fixed opinion which wonld require evidence
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a 1s_pot held 1o be a disquatiheation

e, o such a situation a Federal Court

___.__-———"-'"-—
{Union FEiectric Light & Power Co. v. Suyder Eslate Co.,
80‘ir.,65F.2d297,301)hadﬂﬁa tosay:

«+Based on this showing, counsel for plaintiff moved
{hat the panel of prospective jurors be discharged. The
motion being denied, counsel for plaintiff then moved
{hat those jurors who had resd the article be dismirsed
from the panel, and this motion was likewise denied.
Peremptory challenges were then exercised, and there '
remained on the jury one juror who had read the head-
lines, one who had read balf the article, and two who
Lad read ibe entire article. .

«Regardless of the character of the article, the first
motion was properly denied because it asked for the
discharpge of the whole panel, while only ecertain of the
members of the panel had read the article in whole or
in part. The second motion was also properly deried
becan Guror is not di aalified from the mere fact

¢ juror has formed an opinion from

e it i o e o

that he has learned something of the facts, or of what
wﬂteﬂ = 3 newspaper as the faets of the case.'’

Our case of Maon=ing v. State, 159 Tenn. 266, 292 S.W.
451, sapports such reaso —

(21) We think apother reason why this assigmment
fhould be overruled is on direct examination the plaintiff
in error Smith made a long speech Lo the jury, and among
other things that he said was, and this was done volun-
tarily, not in response to any guestion, that he no longer
answered questions for police officers and newspaper Te-

-
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porters because he had read in the paper that he was an
ex-convict and that he had seen his picture in the paper
with a big number across it which embarrassed his 10-
vear old son. There is notbing in the record to indicate
that the headlines seen by the members of the jury dur-
ing the trial of the case contained any remarks relative
to the plaintiffs in error other than those contained in
Smith’s testimony.

Thus it is that we think this contention must be over-
raled.

In discussing the previous assignment of error, that is,
the separation of the jury in the Hotel, we neglected to
state that in a very recent case, that of Sicadman v.
State, 199 Tenn. 66, 282 S.W.2d 777, related questions to
those herein discussed were consjdered by this Court and
are likewise controlling here. In the Steadman case the
jury was separated and one of the jurors was a woman
who stayed in one place. They likewise saw television,
ete., but we held in that case that it was shown that there
was no prejudice to the defendant and thus that their
separation as was shown there did not vitiate the verdict.

(22) 1t is not an improper separation for the jurors
to occupy different rooms in a hotel, or the like, when
they are under the supervision of the officer appointed
and sworn by the conrt for this purpose. See Siale 0.
Shawley, 334 Mo. 352, 67 S.W.2d 74; Forester v. State,
36 OkLCr. 111, 252 P. 861, and Ramos v. Siate, 120 Tex.
Cr.R. 512, 48 S.W_2d 286 and others.

(23) The District Attorney General asked each of the
jurors on their examination on the motion for new trial
whether or not these newspaper stories and other infor-
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mation heretofore referred to that they had received in
their hotel rooms affected the verdict and it was very
strenuonsly objected to by counsel for the plaintiffa in
error on the theory that this was allowing the jary to im-
peach its verdict. This was overruled by the trial judge
and properly so for several reasons. In the first placs
all these jurors were put on the witness stand by the
plaintiffs in error in an atltempt to show what informa-
tion, etc, had reached them during the pendeney of this
trisl. After they were turned over to the Distriet Attor-
rey General these questions were asked

(24) This is perfectly proper, if for no other reason
due to the fact that they were put on by the plaintiffs in
error in an attempt to show what had happened. The
necessary inference in putting them on by the plaintiffs
1n error was to show that this had influenced the verdiet,
thus it is proper to show that it had not by their answer.’
In the second place this is not in effect impeaching their
verdiet. This is merely stating that when such and such
had been brought before them that it did not influence
them in the least, but they tried it on the law and
the evidence as they had heard in court. In the
third place, without more, thke presumption is, of
course, that the jury does decide the case on the law
and evidence that they have heard under the supervision
of the judge and at his direction. Thus it is when it is
atfempted to be shown that certain things outside of the
evidence from that they heard on the witness stand was
bronght before them, as we referred to in our disenssion
of the voir dire on this question, it is to overcome any
presumption that might be that this did influence their
verdict. By reason of what was said it is entirely proper
for the jury fo stale that it did or it did not influence
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