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gt Ner Jdoes it _ir.\'o'!\‘;__'lz?:gﬁgt__cjs_ assertion _of a_
rzht to Taclude frum the jury in s eapital ease those
who say That they eould Tever vote ta fupese the deatlh
penalty o that tiey would refuse even to consider iis
fxposition”in the ease before thew. For the Suate of
1lTuets @id rot stop shere, Lut suthorized the prosccu-
tion to exclude s well all whe said that they were
cpposad 1o capital punishment and 27l wheo indicated
that they had conscientious scruples agzinst inficting it.
In the prosent ease the tore was ect when the trial
judze said early in the voir dire, “Let's got thess con-
scientious objectors out of the way, without wasting any
timne on them®  In rapid succession, 47 veniremen were
sucecssfully challenged for cause on the basis of their
attitudes toward the death penalty. Osly five of the 47
explicitly stated that under no eircumstances would
they vote to hmpose capital punishment® +Six said that
they did not “believe in the death penaly™ and were
excused without any attempt to determine whether they
could ronetheless roturn a verdiet of death ™ Thirty-
rine veniremien, including four of the six who indicated
that they did not believe in capital punishment, ac-
krowledzed Raving “conscientious or religious scruples
azzinst the infiction of the death penalty™ or pgainst its
inSiction “in a proper case” and were excluded without
any cfort to find out whether their scruples would invari-
ably compel them to vole against capital punishment.
Ouly one venireman who admitted to “a religious

L ipike the statutory providon m this ease, statutes and rules
disgualiiying jurers with scruples azainst capital pumishment are
often couched in terms of reservations against finding & man guilly
when the penslty taight be death. See, « g, Cal Penal Code,
§ 1074, subdivision 8 Yet, despite such language, courts in other
States bave sometines permitted the exsiusion for cause of jurors
opposed to the drath penaliy even in the abacnee of 2 showing that
their scrunies would bave mterfered with their ability 1o determune
gult i acrondance with the evidence and the law, Sce, e g, Stale
v. Thomas, T8 Ariz. 52, 58, 233 P. 2d 408, 412; People v, Nucalaus, 65
Czl. 74 836, 832, 423 I, 2d 787, 795; Picent v, Stole, 116 So. 2d 626,
628 (Fla.}; Commoanvralih v. Ledetto, 340 Alaed, M7, 246, 207
N F 2 578, 547; Sete v. Williamas, 50 Nev, 201, 278, 257 .
610, G21; Smitk v. State, § Okla. Crim. 382, 254, 114 P. 350, 351;
State v. Jenarn, 205 Ore. 2%, 281, 206 P. 2d 618, 635; State w.
Leuck, 153 Wash. 331, 333-337, 83 P. 2d 440, 441442, )

$ The State strescx the fact that the judge who presided during
the toir dire Enplied several tines that only thoee jurnrs who conld
rrrer azre 1o 3 verdict of dezth should derm thrmeclves dErguali
£ed because of their scruples apainst eapital punishment. The
roeord shioww, Bawever, that the rrmacks refied upon by the State
were mot made within the Bearing of every venireman ultmmately
excueed for cavse under the etamte. On the contrary, taree scperite
vezires were ealied into the courtroum, and it appeass that at
Teast 30 of the €7 venirrmen ¢iminated in this case were not even
prescnt when the statements in question were madr.

"TI s entinely poesible, of course, that even a juror who believrn
that ezpital puni-hinent should never be inflicted and who i irrev-
ociliy commaited to ite abolition could noactbrlers suborfinate bis
Ter-oaal viens to what be perocived ta be his duty 10 abide by bix
cath 2% a jurur and to obey the iw of the State. Sce Commonwealth
v. Websler, 53 Mass 205, 298 Sce also AzLins v. Slate, 15 Ark. 568,
E50: Eiligme w. Stale, 32 Ml 339, 305-398; Rhex w. Stafe, €3
Nelw 401, 472473, 58 N. W 958, T
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or consciontious scruple agairnst the infiction of the
death penalty in & peoper cane” was cusmined &t any
length. She wag wsked: “You don't Lelieve in the
death peraliy?* She repLed: “No. It's just ] woulda't
want Lo be responsihle™ The judce mdinonished Rer
not to forpct ber “duty as & citizea™ and anin asked
Eer whether she had *a religious or conscientious
scruple” against cpital punishment. This time, she
replied in the regative. Momncnts later, hoxever, she
repeated that she would not “like to be responsible
for . . . deciding romcbody should be put to death.™*
Evidently satisfed that this elaboration of the prospee-
tive juror’s views disqualiSed ber under the illinois
statute, the judge told her Lo "step aside.™*

The petitioner contends that a State cannot confer
upon a jury sclected in this manner the power to deter-
mine guilt. He maintains that such a jury, unkke one
chasen at random from a eross-section of the community,
must recessarily be bissed in favor of conviction, for the
kind of juror who would be urperturbed by the prospect
of sending & man to his death, he contends, is the kind of
jurer who would teo readily ignore the presumption of
the defendant’y intocence, aceept the prosceution’s ver-
sion of the facts, and return a verdict of guilt To sup-

4 Corapare Smitk v. Stote, 55 Miss. 410, 413~414: *The declyration
of the rejected jurnm, i this cas, amounied only to a statement
that they woudd not ke . . . & man to be bung. Fex men would.
Every right-thinking man would ergard it as a paiaful duty to pro-
poupse & verdict of death upon kis feliow-man. - .. For the errer
in improperly rejceting [these] twa members of the mecial penire
the case must be reversed.”

%Ay the voir dire emmination of this venireman llustrates, #
cannot be sssomed that a juror who describes himaclf as havig
=canscientions of refigious scruples” agamst the infiction of the
death penalty or agairst its infictioa “in a proper cae” {see People
v. Bandhauer, 66 Cal 2d 52¢, &1, 426 P. 2d 900, P0OS) thereby
2Erms that he could never vote m Favor of ® of that he would
2ot tonsider doing K in the ease belore him G alzo the roir
&ire in Rhca v. Slale, 63 Ncb. 461, 4Go—iGS, =% N. W. 9,
™. Cf. Seate v. Willioma, 50 Nev. 271, 278, 257 P. 6158, &1
Obvicusly many jurcrs “eould, notwithtanding thewr conseentocs
scruplrs [against eapital punihimwwt], Teturm ... [a} wendiet [of
death] snd - - . make their serupics subservient to their duty &S
jurors™ Strotton v. Peoplr, 5 Cal. 276, 2i7. Ct. Commontezith
v. Henderson, 24 Pa. 572, 377, 80 A 567, 569, Yot such jnroms
kave foequently been deemed mnfit to serve @ a expital came. &ce,
¢. §. Bhea v. State, mupra, 63 Keb, at 470471, 85 N. W, at 78~
742 See gracrally, W. Oberer, Docy Disqualifiration of Jururs for
Seruples Against Capital Punichment Constitute Denia! of Fair Tral
on Issue of Guilt?, 30 Tex. L. Rev. 545, $47-345 (1961); Commrnt,
1368 Dmike L. J. 253, 285-279.

The eriticat question, of course, i not how the phrscs rmployed
i this arca have been construcd by courts and eommentators. What
matters i Bow they might be understood—or mimmderstood—by
prospective jurors. Ay *laymaa . . . [might] sy be has erunler
i he ™ sommewsat mhappy about death semtencex. . .. [Thus 2
general question as 19 the prosenoe of . . L Te~crvations [or [Ty |
ja far from the mauicy which separates those whs would never
vote for the cltimate pemalty from thoee wha would waerve #
for the direst eascs” Jd, at 33309, Unless & venilrmaa satcs
enambiguocaly thet be would” actomatically voie azainet the mjo-
siticn of capital punihment no matter what the trial might mveal,
it simply exnnot be sasurad that that i his position.
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poit this wiew, the pwtitioner rolcrs to what he deseribes
as “corpeient stintifie evidence that death-gualifed
Jurors are purtial o the presccution on the issce of gailt
roinnovenee” Y
The data 2 Xlueed by the petitioner, bowever, sre too
tentative and fraguentary to establish that jurors not
eppwsad 1o 1he dearh penalty tend to favor the prosecu-
tion in the detenaination of guilt™ We simply cannct
conciude, eitter on the basis of the record now before us or
as & matter of julicial cotice, that the exclusion of jurors
opposed ta capital punishment vesults in an unrepresen.
tative jury on the issue of guilt or substantially increascs
the risk of eonviction.  In Hight of the presently avail-
able information, we are not prepared to announce &
per s consututional rule requiring the reversal of every
conviction reiumed by a Jury selected as this ene was.
It does not foliow, however, that the petitiorer is en-
itled to rorelief.  Forin this cose the jury was ectrusted
with two dixiinct responsibilitics: first, to determine
whether the peiltioner was innocent or guilty; and see-
ond, if guiliy. to determine whether his sentence should
bo Enprisonmment or death.™® Tt bas not been shown that
this jury was biased with respect ta the petitioner's guils.
But it Is seli-evident that, in its role as arbiter of the

* [a ki brief, the petitioner cites two survers, coe iovolving 167
colegr students, W. O Wilon, Belicf in Capital Punwhment and
Jury, Pecfurmanee (Uapubli-ficd Manuseripr, Univemsity of Texas,
1%353), and tie ether mvoiving 200 college pudents, F. J. Goldberg,
Arntude Toward Capital Punishment and Debavior as & Juror in
Swpulzted Capital Cases {TUnpublished Manuseript, Morchouse-
Coliezs, undated). In iis petition for eertiorari, he cited 2 study
baced upon Wmtemviews with 1,248 jurom in New Yeork znd Chicago.
A preliminary, copublished summary of the results of that sludy
wated that "a Jury eonsisting only of jurory whoe have ne scruples
aganst tke desth pezalty i Lkely to be mote prosecution prons
than 2 Jury ca whick objectors to the death pemalty sit,” and that
*“15¢ deienduzt’s chances of aequittal cre somewhat reduced if the
odiectars ate exciuded from the jury.® H. Zeisel, Some Ineights
Izta the Operatica of Criminal Juries 42 {Conhdential First Draft,
Tniversity of Chirago, November 1557).

U During the postrocviction procredings here under review, the
Peutonera counse! argued that the proscution-prane character of
*Ceath-gualified™ juries presented “purcly a kegal Question™ the
resolutian ef which required *pe additions] prof” beyond *the
faoty . . . disciosed by the tronseript of the woir &ire examma-
toa ... .7 Counsel sunght 2n “opportunity to submit evidenee™
= support of smveral enntentions unrelated to the e mvolved
bere, Om thix reue, bowever, no similar request wan made, gnd
the studies relied upon by the petitioner i this Court were not
meztiozed. We ean only speculate, therefore, as to the precise
meanring of the terms veed in thase studies, T.he accutaey of the
techniques emploved, and the walidity of the gemernlizstions made.
TUrder theee cirrumstaners, it is oot wurprising thot the emicus curice
brief £led by the NAACP Legal Defense and Edusation Fund fSnds
3 opeceFaty to cbscrve that, with respeet to bis in favor of the
Pruserztica on the psue of guflt, the record i this case w *almost
tutsily Leking ia the et of factusl information that would assist
the Courl™

AL the tiome of the petitioner’s toial, the jury's penalty deter-
minalion was bislng upun the judge. I Rev. Stat. 1859, e. 38,
§3 39, 801, Tuat b oo lenger the cose in Illinads, for the trial judge
s zow empewered to rolect a jury recommendatios of death, I Rer.
St 1507, £ 35, § I-T (e}{I), but notking i eur decision toros wpen
slother &.e ;u.d;e s bound 1o follow such s recommendation.
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punisliment to be unjosed, this jury fell woefully short
of that npartiality to which the petitioner was entitled
under the Siath and Fourteenth Arcielments Sce
Glaxaer v, United States, 315 UL S, 64, B4+-55; frrin v,
Dowrd, 366 UL R 717, T22-723; Turner v. Louinicna, 379
U. 8. 400, 471473,

The ouly justifieation the Sute has ofered for the
jury-sclection techrigue it employed here is that indi-
viduals who express serious reservations about eapital
punishmert casnot be relied upon to vote for it evea
when the laws of the State and the instructions of the
trial judge would make death the proper penalty. 7Byt
in Ilinois, as in other Statea™ the jury is given broad
discretion o decide whether or not death i “the proper
penalty” in & given case, and & juroe's gerneral views
about capital punishment play an inevitable role in
any such decision. ¢/

A man who opposcs the death penalty, ro less than
one who favors it, ean make the diseretionary judgment
entrusted to . bim by the State and can thus cbey the
caih he takes as a juror. But a jury from which all
such men have been excluded eannot perform the task
demanded of it Guided by neither rule nor standard,
“free to select or reject as it Jsees] ££7 ™ a jury that
rmust choose between Efe imprisonment and capital
punishment can do little more—and must do nothing
less—than express the conscience of the commuzity ca
the ultimate question of Nife or death®™ Yet. in a
ration less than half of whose people believe in the
death penalty,™ & jury composed exclusively of soch
people eannct speak for the community. Culled of all
who harbor doubts about the wisdam of capital punish-
ment—of all who would be reluctart to prenounce the

12 Sre groerally, H. Kalven and H. Zeiwl, The American Jury 435,
444, $35-H19 (15G&).

1+ People v. Bernetie, 30 Tl 2d 359, 370, 157 N. E. 2& 436, 443.

=Tt suppested i a diwernting opinion today that rhe State of
ICmom might “impoce 3 particuiar peoalty, including death, on 2l
persany convicted of certaim erime ™ Post, p. —. But Iilinces
kas artrempted mo soch thing. Nor b #t defned o eatepory of
capital cases m which "death [&] the preferred proaltx™ Prople
w, Berette, supro, 30 TH. 2d, at 39, 197 N, E 28 a3 482
{Fmphixs sdded.) Instead, it has delberately “made . . . the death
penalty ... an optional form of punbdiment which [the ury rrmains]
froe to seloct of reject as 3t [sers] £1.7 30 10, 2d, a1 370, 15T N. F.
2d, at 443. And one of the modt mmportant funciins any jury ean
perform m making sach a sclection w to mzintain a Link betworn eon-
tempronry community vafues and the penal systemr—a Ink wahout
which the delermmation of puniskmen! could hanlly refiect “the
evolving standards of deeeney ¢hat mark the progress of & marcring
rociety.”  Trop v. Dulles, 356 U 5. 86, 101 (opinion of Tt Cuir
JueTicr, joined by Mz Jesticr Bowx, bIn Juetiex Duratas, and
Alr. Justice Whittaker). CF, m, I, infre,

Iz appears that, m 196, approximately 4207 of the Ametican
publie favored capital punishment for eonvicted murdercss, while
47% opposed it and 115 were ndecided  Polls, International
Review an Public Opinion, Yol II, Na. 3, st p. &4 (1967, In
1960, the remparable figures were 514 @ faves, 3655 oppoecd, and
13% undecided.  Jhid,
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Ut Suae had exelided only those pros
woo stated in advance of trinl ¢
corsider returuing
the resuling Jury was sunply “negira]”
peLalive 1§
Pressed eonscienticus or religious scrsples
21l wkho oppesed it in
rossed the Yine of reutrg?
Jury eapaile of inpasing the

puihliment and
Stae

o Gie '
It s, of
the determination of whether g s
1o 3 tribunal *organized
332 U. 8 201, 294 See Tumey v,
It requires but a short step from th

as we do taday, that g State may not entrust the deter-
minazion of whethers n:an should live or die toa tribunal

i . » oo
orzanized to return a wverdiet of death, Specifically,
¥ Compare Anhur Kocstler's oliservation-

“The Eividon is not betwoen rich and poar, bizhhrow and Towbrow,
Christizng and atheists: it is between those wha kave charicy and
thase wha Bave not. . . | The test of one's bumanity is whether-
oze i3 able to accept this fact—not ar Ep scrvice, but with the
shugdering recognition of kinship: bere but for the Irace of
dp 17 Keestler, Refiectione on Hanging 165-167 {1955),

" Even &, 2 defendant convicted by such 5 JuTy @ some future
case mirkt ol nttempt 1o establish that the fury was less than

Eoutoal witk respect to gl If Be were ta succeed o that effory,
rest in gube

ithe gurstion would then arise whether the State’s inte
mifting 1he Peaally bsue to a Jury esxpalle of mnpoeing eapiczl
the expense of the defendace's

Pemithoent noy Le vindiczted at
micrest i a tumpletely fuir determination of gult or innpeence-—
Livea the possibility of dccommodating both nterests by mears of
a bifurcared trial, ESNg one fury to decids guilt and axnother to
Ex pumistimert Thot preblem &= not Preseated here, bowever,
azd we nimale ro view as to its proper resaluticn,

WTue emices eurige bref fled i this ©se Ly the American
Friends Service Committes et al notey that
under seutenee of dearh this eountry chmbed from 309 st the
eod of 193 to 408 at (he end of 1965, while the zutaber of persarg
Lotualy execused L4 from 21 & 1963 o 15 in i%4, seven in 1065,
and one fa I%G  The brief sngmmests that tkix phenomrnon might -
be explzined i part by society's “deep relirtaace artually 1o infit
t2e drath wentenee” and by a widening “divergenee of beliof betwren
the juries we seleet and sacietT gencnly ®

It should be undetxtond that murk more i+ menived her than
3 simple determination of *uteuce. For the Sizte of Ilings m-
puwerrd the ey in this raee to 2RFEWEr "Yes” or *no” tg the question,
wheiher this defrodant wax fit to Eve. To be mur, such 3 deter-
minatien i differrst in kind from & Buding that the defendant com-
mitted 2 specified erimina) ofense. Insofar as 3 determination that
3 man rhonuld be put to death micht require “that {heme be taken
ttn scemint the tirmstances of the ofente toprther with ghe
nropensitios of the ofender,” Pewrrylignia . Adhe,
53, for rxample, jt may be appropeate that oTtain
corflon g evidentiany nulew with fespect to pult. Sce, o g,
Wiliams v,
Eaie reguiremeate of procedural friroesy
determication invalved iy this came Lifory in gome Tpects
fruin the trditional asscreient of whether the defendant engaged
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—&icll & jury ean epcek only for & dise

=pertive jurars
hat they wonld not even
& venldict of death, it could srpue that
with respect to
wt when it swent from the jury all who cx-
errinst eapits]
prisciple, the
ity. In its quest for g

death penalty, the State
prodiced a jury uacommonly willing to eondemn & Mman

course, setiled that a State may not entrist
n is innocent or guilty
Lo convict” Fay v New York,
Ohio, 273 U. 8, 510,
at prir-~inls tg hold,

*¢ hold that a sctence of death earnnot be earried cul
if 1he jury that inpused or recntntended e wis chosen
by excludirg ¥enirmnen far caiee simply becarse they
volord general objections 1o 1he crath peralty or ex-
pressed “eonecicr Lioue ni__rp!ig;ra':i Srlple_arainat jig
inficfon ™ No defendant €an ruistitutionally be put
to death ay e hands of & tribuaal wo selocted ®
Whatever else might e sai of capital punishment,
it ia &t least elear thay its imposition by & harging jury
cinnot be squared with the Constitution. The State

i 2 proceribed enurse of corbiet. See, g F. Sprcke

6 U8 605 T Memon v, Riay, TV 0. §, 128
Oue of thone Iruiementa, kt ks, i rhag the deriein whether 3

il dewrves o Bve or de st be made oo aeaieg that arm aeg

LI owat i opane upne mxrh g
ecently mvaldated 5 Narth Caro-
j “duty™
drath was allownd 19 Ly
to seruples apainet eanital
et kfermgation ™ Thiy
“wevitshly readied in £Y]
Bounds, —— F. a3

v. Paltrrags,

*double standard,” the eourt conchuded,
draial of due proces™ Crawrford w, .
— {alternative bolding). Cf Strougd . U'nited Ktates, 251 T. 8,
13, 20-2t; aa priition far rehearing, i, at 383, 397 (dictum).

: ranfiot b exrluded for e na the ground

. XuE, 20 too they eanant Le excluded for rause
smply beeanse they indicate that there are e kinude of ciscs in

whirh they would refuse to recommend £apital punishment,
& prospertive juror eannce be expreted o may in advanes of
hether be would in faet vote for the &xtreme Pezalty n the

before bim.  The most that ran be dmanded of A vemirrman in

FEad i that Br be willing @ ranader a1 of 150 Benalties provi

by state buw, 3nd that he not be irrevoealiv committed, befure the
a2 Begunlo Vole againat the penzlty of death rezandies of

the facts and ﬁmmmraigai‘&;}&e m the coune of the

trEal
Lae

tha

= We bave ronsde the supmration, advanced i an emicng
canbnefﬁ]cdb}'!-ls:a.tclonbchﬂfdminau that we should

Logen w. Uuited Stetes, 144 U, 8.
clear, Logan aotwitheranding 1hag the
Jurysclectica standsdg employed bere Beeexarly undermined *the
FEIF miegity of the ., procesa”™ that dreided the Mitionrsy faze,
sce Linkirtter y, Walker, 351 U, & 613, 39, and wr hove eoackuded
that peither the refiance ¢ officials, of. Telon v,
Skoty, 322 17, 8. 406, €17, Jokraom ¥, New Jersey, 384 U 8, 7i9,
Mm&hmd;m“cﬁnhd&-;mhm-;ﬁm
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of lilnols kas si.ckel the deck against the petiticner,
Ta exccute this Jesth sentence would deprive Bim of
his Lfe without due process of law,

Reversed.

Ar. JosTice Dovaias.

My diFculty with the oplnion of the Court is 3 carrow
but imporiant one.  The Court permits a State to elim-
inste from jurics some of those who have conscieutious
seruples againsg the death peralty; but it allows those
to serve who have no scruples against it a3 well as those
who. having such sercples, nevertheless are deemed able
to determiine after a finding of guilt whether the death
penalty or a bsser peralty should be imposed. I fall
to scc or underntand the eonstitutional dimenaions of
those distincticns.

The constituiional question ia whether the jury must
be “impartiatly dramn from a cross-scction of the com-
rizaity,” or whether it ean be drawn with sysiematic and
intentional exclusion of scme qualified groups, to use
Mr. Justice Murphy's words in his dissent in Fay v. New

“ork, 332 . 8. 251, 296,

Fzy v. New Terk, which involved a convietion of union
leaders for extortion, was the “blue ribbon™ jury case
in which the jury was weighted in favor of propertied
people riore lixcly to conviet of certain kinds of erimes.
The decision was 54, Mr, Justice Murphy speaking for
Me JusTice Brack, Mr. Justice Rutledge, and myself:

“There is no constitutional right to & jury drawn
from a group of uneducated and uninteliigent per-
sons.  Noris thore any right to a jury chiosen solely
from those st the lower end of the eccnomic and
social scale. But there is a constitutional right o a
jury drawn from s group which represents a cross-
section of the commmunity. And a cross-section of
th:e community inclu:les persons with varying degrees
of training and intclligence and with varying cco-

riomic and social positions.  Under our Constitution,

the Jury is not to bhe made the representative of the
most intelligent. the most wealthy or the most sue-
eessful, nor of 1lie least intelligent, the least wealthy
or the least successiul It is & democratic institu-
tion, representative of &ll qualified classes of people”™
Id., ar 360,
The idea th:at a jury should be “impartialy drawn from
& cross-section of the community™ ? ecrtainly should not
nican a selection of only those with a predisposition to
npose the severest sentenee or with & predisposition to
upase the lecs one that is possible

of justice, ef. Stovzll w, Deana, 358 U, 8. 263, 300, warractsy & deci-
sina zgainst the fally reuwactive applicztion of the bolding we
anzounce tWoday.

1oIr s pert of the etliished tmadition @ the wee of furies as
ittt of Doable ju-rice that the jurr be s body truly repre-
sentutive of the eammunity.” Smith v, Terce 317 U 8. 128, 130,
Asd pee Bollerd v, United Stales, 229 T, 8 187, 191, Thid v,
Southers Perific Co, 333 UL 5. 217, 220 {“Tte American traditon
of 150l by jury, con-iderrd in connectios with either eriminal ae eivd
Droceci.ngs, Decresarly contemplilen as bnpartia]l jury draxa {from

6-5-£8

TLe problem is preserted in deferent postires wnder
several types of state laws.  Alany States, pnclading T-
neis, rwcifcally prant the jury discretion as to Jonaity;?
in some, this discretion Is exercised at x special peralty
trial convened after & verdict of guilt has been rezurred®
Ic other States, death i imnjosed upon a conviction of
frst degree murder unless the jury reecommends merey
or L:fe inprisonmert,” although in these St1ates vhe jury
s slowrd to Snd & Jesser degree of murder (or to find
manslaughter, i woder state law there are no degrees of
raurder), if the evidence will permit, without regard to
the formual charge.® In soane States, the death penalty is

& crosa-acction of the community™); Glaaer v. Uwiled Sotes, 115
U. B. 82, 8586

TAln, Code, T, M, F318 (1059); Aria Bev. Star. Aon § 13433
(195:); Cola. Rev. Stat. Ann. § $0-2-3 (1964); Huw. Rev, Lany
§201-5 (1955); Idaba Code Ana. | 134004 {1%48); IN. Ann. Sear,
e. 38, §1-7 {)1{1} {1968 Supp.); Ind Ann. Siar, §9-18% (1156} ;
Kan, Stal. Ann, §2i-403 {1904); Kr. Rev. Seat. § £33.010 {1%32),
Kx. Rule Crim. Proe. .84 {1963); Mo, Bev. Seaz. | 330030 (1039);
Neb. Rev. Stat. § 25401 {1965); Ner. Rer. Stat. § 200.000 {1563);
Ok, Stat. Ann, Tt 21, }707 (1958); Tenn. Code Ann § I-2406
{1%3); Tex Pen, Code Ann, Art. 1257 (i961, Tex. Code Crim.
Proc, Art. 37-07 (1967 Scpp.); Vi Code Anc. §§ 15.1-22, 19.1-091
(1960). Is mwaet of theae States, a jury docimcn of drath i hindicg
on the tonrt. In & [ew States, however, the judse may overrule
the jury and impore a Lfe sentenee. I Ann. Stat, ¢ 38, §1-3
(o3I} {1966 Sgpp.); Stale v. Andersow, 334 5. W 2d 501 {1965i;
S. D. Cole §132012 {1%0 Supp.).

1CaL Ten. Cade §1901 (Weet 1067 Suppd; N. Y. Pen. Code
§§ 125.30, 125.35 {McKinacy 1967} ; P Sust, Tt §8, § 4701 (1963).
And sre 5. D, Codr F132012 (190 Sapp.) (trial eourt euy o<k
jury ta refire to deliberate on peaalty after verdict of guidt retumed ).

< Ark. Stat. Ann. §§ 41-2227, £3-2153 (1964); Conn. Gen. Stat.
Rev. §83-20 (135 Supp.): Del Code Ann, Tit. 11, §§ 571, 3004
(1956 Sapp.); Fla, Stat, 8§ 78204, 91923 (1565} ; Ga. Code Ann.
$26.1005 (1953); La. Rev. Stat §14-30 (1951); Md. Ann. Code,
Art. 27, §413 (1967); Maw Gen. Laws Azn, e 263, §2 [1959);
Mg Code Ann, § 2227 {1557); Mont. Rev. Code Ann § 842505
(1%50); N. 1. Rev. Stat. §2A0:113-¢ (1957); N. M. Star. Amn.
§ 412410 (iM2); N. C. Gon. Star. § 14-17 (19537 Odia Rev. Code
Ann § 200508 (19541 ; 8. C. Code Ann | 1652 {1952): Ttah Code
Ann. §76-304 {1553); Wyn. Stat. Aen §65-54 {1059). In 1we
of these States, the conrl pogeesws doeretion to impose 3 Gfe scn.
tence despite the fallure of the jury to reummend merer. Ga.
Code Azn. §261003 {1953} (i eonriction based solehr ob circam-
stantial evidenee}; Md Ann. Cede, Art. 27, §313 (1967). Im
Delaware and Ttah the conurt may overule a juty recommendation
of bfe imprironmrrt and Tnpose the death pemalty. Dol Code Ann,
Tit. 1, §§571, 300 (1966 Supp); Trah Code Ann §76-20-4
{1353), State v. Romes, 42 Urah 46, 125 P. 530 (1912).

* Arkansas: Ark, Stat. Ann. §43-2152 (1964} ; Connreticut: Coen.
Gen_ Stat Rev. §33-9 (1965 Supp.); Delaware: State v, Price, 30
el 544, JO8 A 3855 (1919): Florida: Brows v, Stafe. 124 $o. 2d
481 (196]1); Geomgia: (no decreew of murdet), Grehaom v State. 34
Ga. 595, 130 8. E. 334 (1925); Loubizna: (na degrees of monder)
State v. Goodwin, 153 La. 443, 17% Se. 557 (IGS); Mandand: ML
Aan, Code, Art 27, § 412 (1967), and e Chidfry v Stale. 202 A4
87, 65 A 33 577 {1033), Grmnther v State, 208 ML 304, 179 A 2
SRO {15G2); Mawachnsrdts: Commonwrcdt: v, Koralansbax, 317
Mass, 453, 55 N. E. 2d 815 {1945}, Commonwealth v. Ix Stasio, M08
Masa. 562, 11 N. E 2d 739 (1835); Alsseippi: {no degrees of
murder) Arnderaom wv. Stete, 190 AL, 585, 25 So. 3d 474 (1957,
Montana: State v. Le Dur, B3 Mot 345, 300 P. 18 (1651, State v,
Miller, €1 Moot 598, ¥ P. 2d €74 (15833); New Jerwx: State T,
Sullipes, 43 N. J. 200, 203 A 24 177 (1964), Staze v. Fynn, 21 X, J.
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challenging for cause if a venireran has
- seruples ix favor of the death penalty. It

rights under the Fifth ard Fourleenth
Amendments, that capital punishment.

was stipulated before the District Court constitutes cruel and wnusual punish.

that in this case there was a sufficient

ment both per s¢ and in the manner in

pumber of veniremen with scruples which it is determined, and that due

against capital punishment that, had the p

state not been able to challenge them for
canse, it would not Rave had a suffi-

rocess is violated by the introduction,
single trial proceedings, of former

cux:mcbons fcr the purpose of erhancing

cient pomber of peremptory challenges the punishment under the state’s re-

to remove all scrupled furors from the

posed violates due process, that simal-
taneous sgbmission of the issues of guilt
and - punishment viclated appellant’s

£ The stipulation entered inta below indk-

cntes that these vepiremen may have had
vary strong scruples against the death

penalty. However, the nature of their
pcruples oes Dot rise to the sitzatiop dis-
ceaned in Witkerspoum where the venire-
men gre opposed ta capital punishmesnt
“that they woull ewtomaiirclly wote
against the imposition of capital pazisk-

ment witkont reyerd o axy eridemce
that might be deceluped at the frial of
the case before them, {Emphasia added.]

_er * * % ghat their attitnde towasd
the dezth penalty wonld prevent them
from makipg an impartic] decision a3 to
the defenldznt’'s gxilt™ Witkerspoon ¥
Btate of IMinoix, 1965, 391 T 8. 510, o 2L,
88 A.Cc 1777. Neither does the stipula-

cidivist procedure, are all moct. These

desth sentence which we kave just beld
invalid$ Appellant bas also urged that
the Constitotion guarantess him the
;httucumeldnrmthcpem&fm
appulbcmﬁmdsenm.ndtht
tlusn;!lthsbunmfrm:e& This ar-

is remanded to tke District Court for
fnrthrprocaedmzsnutmmmtent
kerewith. .

bn.orn:oth:ruminvtht
f'ﬁ:hnjwrmhnd'ﬁmpeuhthe
petitioner’s guilt™ Witherspocan ¥. State
of Ilinoia, supra, B8 S.CL at ITiw

4. Appelignt’s argumcest oa introduction of
prior coovictions wii presented fo both
state pod Eeders] courts on direct appeal
£0d wax consistently resolved against him.
Spencer v. State of Texas, 1967, 383 TS
554, 8T S.Cr 645, 17 LLEd2d 606; Spea-
cer v. State of Texas, Tex OtCrim App.
1963, 39 S W2 3L Appellont’s con-

. tention that the death penalty itsslf vio- -
Tates the Fighth Amendment bas pot been
screpted by the Supreme Court.  Sec
Witherspoon v. State of INizois, 19CA, 291
US 510, A3 SCr 1TN0 (Mr. Jostice
White dimsenting).
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United States Coart of Apgeais
FIoA Circuit.
. };ﬂrnm

Prwnﬁntnmm.
tion for writ of kabess corpus. p:;
United States District Court, Easterz
District of Lowisiana, E. Gordon West,
Chief Judge, 276 F.Sapp. 386, dismissed
the petition and denied prisoper’s mo-
tion to amend petition and prisooer ap-
paled. The Court of Ajpesls, Dyer,
Cirenit Judge, held that where .
to sentence of death, incinding ecatention
htexﬂnmnofnmmn&mu-
violated prisoner’s ecastitutional rights,
Bad not been presented to state ecurts,
dismissal ¢f writ would be affirmed but
Court of Appeals would continge stay
of execution provided prisoner would
mmedmte!yﬁlemdpmteh;bus
torpus petiticn in state courts

Affirmed - T _

L. Habeas Corpus €=113(12)

1. -Finding that prisoner bad not re-

andthamfﬂmnmvohnh:ﬂym

was not dlearly erroneous. -

L Criminal Law €=5111(1) e

Where interrogation resnlting in
confessica was made prior to Escobedo
and Miranda decisions, test to be applied

- 8 &hﬂ}l&l Ll‘-' ml,

Admisaibility vel nca of evidence of
m“mlpmmm
wnder state aw is pot determivative of
violation of federally protected n;u,,

- ISA-R.S.].S{lS,ISHS.

memn

Prosecutor’s description of victims
&3 “white girk™ revealed mothing that
jury in prosecution for rape comld mot
el olwerve when both victims testi-
fied a3 witnesses, and prosscutor’s eom-

mexts were pot 20 izflacrmstory s to

USCAConst Awewd 14

- & Crissinal Low €=383(1)

Taking of blosd sample by labors-
tory technician with master's degree

.. s biochemistry, following prisocer's

siguwing of writtem waiver, d&id not
vichite prisoner's privilege agaimst seif-

%

L8 lﬂen'cutpn €113(12)
'M‘Mm- r sigeed writien pr

waiver to taking of blood sample vel- -

mtlrﬂ!’lndnﬂmuttbmtefm

mnotdexrbrmuneuus. . -

, L Su.r:hu ard Sebzmres <=75(1)
lein; of blood sample for Parpose
of determiring prisoner’s blood type fol-
prisoner's woluntarily signing
written waiver did not constitnie “illegal
search and seirure™. US.C.AConst
Amepd. 4. -
‘. Ses publicatica Words and Phrases
for other judicial esovtroctoms ad
definitions, .

‘8 Arrest STLI(E)

Bcarches sud Selrares ¢=3(1%)

Penin arranins wsmwrealice = e de -8

Inerimination. U.S.G.A.Cnnsta.mend.

ey
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: permissible search of the person incident
T to & lawful arrest and involved mo in-
trusion of body surface 2nd did not vio-
late priscner’s Fourth Amendment rights
_in view of threat of imminent destruc-
ticn of the evidence of menstrual blood.

S CAConst. Amend 4.

#. Habeas Corpus &9
Where no evidence had been adduced
l.t hearing on motion for new trial be-
* fore state trial court to give substance
"to allegation of systematic racial ex-
clusions of jurcrs, and allegation was
again raised and failed for lack of evi-
dentiary foundation in application to trial
" epurt for writ of habexs corpus, and
alegation wis never mentioned at hesr-
ing in federa! District Court, denial! of
petition for habezs corpas without evi-
dentiary hearing on zllegation wis not
_erTor.

M. Hadeas Corpus €>113(13)

- Where challenges to sentence of
death including contention that exclusion
of veniremen with conscientious scruples
against death penalty violated priscoer’s
constitutional rights, kad not been pre-
wsentad to state courts, dismissal of writ
would be affirmed but Court of Appeals
would conticue stay of execution pro-
vided prisoner would immediately file
and prosecute habeas corpas petition in
_ state courts. LSA-C.C.P. art 738, U.s

é " C.AConst. Amends 8, 14.
1
I

.._........——;
* Anthony G. Amsterdam, Pl::hdelphu,
Pa, for appellant.

s o&? ALt BLEVELLE P4 CLOLLD

Judicial Dist, Jack P. F. GremilHon
Atty. Gen, State of 1;.. Baton Rougs,
l..a for appellee.

Before  THORNB ERRY. AINS-
WORTH and DYER, Circuit Judges

DYER, _Circu.it Judge:

Brent was convicted in February 1964
of aggravated rape and senlerced o
death. His conviction was affirmed on
direct appeal, and state post e¢cnviction
remedies were depjed. We stayed bia
execution pending this appeal from the
dismisszl, after a hearing of kis petition
for 3 writ of habeas corpus and the
denial of his motion to amercd kis habess
petition in order to attack his sentence

[t.2] Appdhntﬁrsttrttstha'.tthe
District Comrt erred in rejecting hi
claim that kis confcssion, received in
eridence at trial, wos involontarily made
- snd thxt its introdoetion thrs violated
his Fourteenth Amendment rights I
suppart of tkis contention he arguoes
that his request for counsel durieg
interrogation was deried On the bass
of directly conflicting testimony between
appeltant and police 3 the District Coarl
found that appellant bad not requested
counsel. This finding iy pot clearly
errcmeous.  McCoy v. Wainwright, § Ciz.
1968, 196 F 24 813 [Jane 17, 1968]. The
eridence showing the eircumstances sur
. rounding the confession reveals that #
was made freely and voluntarily, with-
out threat or coercion? Furthermore, &
the state trial court’s hearing on the
admissibility of the confession, appet

"~ lant’s attorpey unequivocally stated ™

Eslph L. Roy, Asst. Dist. Atty, 19th  Jesy than three times that ke had ®

Judicial Dist., Walter R. Krousel, Jr.,

doubts that the confession was freelf

Sargent Pitcker, Jr, Dist. Atty, 19th nndvoluntarﬂjr ;nen.

). CL. Sims v. Georgia, 1957, 39 US. 404,
88 SCt 527 19 LES2I 631

2 The interrvgation took plare, znd the
confession wan made prior to the ded-

sions in Fwcobedo v, State of Ilinoim, __

7 1G4, 378 U 478, 84 800 1R, 12
’ LEL2d 977, and Miranda v State of

Arizona, 10GA. 2n4 U, 436, &6 8.Ce
1502, 16 LEAL2d 634, and thowe derinions
sre not retroactive. Joknsoa r. State of

72, 16 L.Ed..d ER>  Tkerefore, the
teat we most apply in this cawe i
“whether the croafexsion was free acd

~ wvolantary; that ia [it] must Dot be ex-
- tracted by any sort of threats or vickore.
nor obizined by any direct or wmpled
promises, however slight. mor by the
exertion of apy improper mOuoeoce.
« » *= Maloy r. Hogas, 1964 3%
U3 L 7. 84 SCu 1459, 1403, 12 LESS]

-

{3.4] Appellant also prres as error
the admission in evidence of the factual
details of a previous cozviction for dis-
srderly conduct for iesching a “white
girl” and oryges that racially directed
references to the convictica by the prose-
tutor denied him a fair trial The de-

‘tails of his previons corviction probably

were sdmiasible under Leuisiana law.
LS A-RBS 15:445 15:1i6 and 15:435
Boweve~, the sdmiscibility cel non of the
evidence apder state law is pot deter-
minative of a violation of 3 federally
protected right. Barns v. Beto, 5 Cir
1967, 371 F24 598, 501 The prosecn-
tor's description of the victims as “white
eoudd not ibsell observe whken both testi-
fied 22 witnesses, nor were the prosecu-
or’s comoewts o ipflamreatory s to
. Y }

(5~7] Apeiant’s cootention that the
use, us evidence, of a blood sample taken
ts ditermrine hin bived type, violated his
priviege sgninst self-incriminstion is
without merit. Sckmerber v. State of
Californis, 1966, 384 U.S. 757, T60-163,
ua&.mumm The sam-
*uhhhahbuninrytu:hnm
with & master’s degree in biochemistry,
[oBowing sppeliant’s signing of a written
waiver which the District Coart found to
kxve been signed freely, voluntarily and
withoat threat of eocercion, a finding
which is not clearly erronecus. Thas it
&d oot constitnte an illegal search and
seizgre. Id at 766-772, B6 B.Cr 1826;
Landsdown v. United States, 5 Cir. 1965,
343 F2d 405 410; Ulaited States v.
Pzge, 8 Cir. 1962, 302 F.24 81, 83. See
generally Tayler, “The Supreme Court,
The Individua! and tke Crimina! Proc-
ess™ 1 Ca L EBev. 386 (1367).

1 See LEA-RS prtx 15:207, 15:203.

4 See State v. Brest, 1966, 248 La 1072,
184 So.2J 14, cert denmiel, 345 TS 902,
BT 2Cr 805, IT LEJ] 452

5 As it wns so aptly pet in Coffee v. State,
Ma App. 1966, 152 SoX 653, @S

Thers ivevitably comes a time when

- BEENT v. WHITE 505
Cite as 208 F2d 303 (1988}

[} Appellznt also contends that a
penis scrapicgy which revealed menstrual
blood of the rvictim's type violated his
Fourth Amendment rights. This, too, is
devnid of merit, as the scraping consti-
tuted & permisaible search of the person
incident to a lawful arrest and involved
no intrusion of the body surface Ad-
ditionally, there was threat of imminent
destroction of the evidence of menstrual
blood See Application of Woods, N.D.
Cal 1557, 154 F Supp 532, cert. denied,
Woods v. Heigze, 1958, 356 U8, 521, 18
SCrL 705 2 LE32d 716 .

Appefant pext contends that his peti-
hearing oo kis aflegation of sysiematic

. racial excigsiom of jurors. The history

of tkiz afegstion reverhs that it was
ignored, not for lack of an evidentiary
hearing, bot for hack of evidence at a
bearing. :

. llj Hdcdrmthutm

pretrial discovery attempts to find sys-
temztic exciasion, but po mwting to quashk
was ever filed ¥ to test this isoae. Nev-
ertheless, it was Incorporated as &

. grocnd for a pew trial before the state

trial comrt. It was pet for besring. but
no evidence was there sdduced to give it
substance. The lack of evidence made it
impossible for the state supreme court
o appeal or the United States Supreme
Court on petition for certiorari to con-
sider the allegation® Thus the allegs-

" ticn journeyed back to the state trial

court where it appeared in the applica-
tion for a writ of ERabeas corpos, was
set for evidentiary bhearing bgt apain
failed for lack of evidentiary foundation.
The last gasp of the allegation was in
the District Court where it sppeared in
the petition for habeas eorpms but was

pever mectioned at the hearing. Thert

. epds this matter®

definitely come to a kalt, despite the
incEnaticm of some of the poln to coa-
tinoe their devinations ad nfimitum ad
aapseam. Even those whe ok down
from Olympos are eircumectibed by the
fart that—no fooling!—there n a
point In the affairs of state, whether
desfizg with the legialative, ezeentive

P
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[10} Fimally, appellant assfgns a3
error the District Court’s refusal to
grant him leave to amerd his petition
“to present five additional substantial
challtenges to his sentence of death™
The ckallenges thus sought to be raised
are identical to those raised ia the com-
panion case, today derided. Spencer v.
Beta, 5§ Cir. 1968, 398 F2d 500 [No.
25543, July 18, 1963] with zn additional
argument on racial discrimination.®
These contentions have mot been pre-
sented to the state courts of Lonisiana.
Appellant states that he hay no ohjection
to and recogmizes “the propriety of pre-
senting all of petitioner’s claims ta the
Louisiana state courts.” ? We agree that

courts are best equipped to rule on them.
This is especially true of the contention
that exclusion of veniremen with con-
scientious scruples against the death
mlhruﬂated:ppeﬂxntsn:htsuﬁu
the Due Process and Equal Protection

-clanses of the Constitation, whick iy the
subject of the recent Suprems Court case

burden, the law-shiding tzxparer, be-
tomes entitled to some respite from
the inorndEnats rrpesse of repeated zod
unfocoded zssanlts wpom the finafized
acty of the soriety wnder which we
exist. In this process the wcales of
justice must come to balance between
the extremes of “eye for am eye™ justice
. and “ture the other cheek™ justice 30
. as to resch “erdicary™ justice. Ewen
beseball has a  three-strikes-and-out
rale.

6. These contentions are an follows:

1 The absence of comtrolling stznd-
ards wunder which Louisiant juries
would decikle whether to imposs the
death peoalty violates due process and
results in diseriminatery impositica of
that peralty on megroes convicted of
raping white womien, in violation of the
Egua! Protectivn Claase.

2 ‘The rimoltancous submission to
one jary of the issues of guit axd
punishment forces & defendazt, who de-
sires to prewezt mitizatiog evideoce on
punishment, to waive his Fifth Amend-
ment privilege as to the issge of gpmilt
fa violation of the Fifth and Foorteenth
Amendments.

3. Eaclusion of veniremen from the
jury who heve scruples against capitad

of Witkerspoon v. State of Ilinais, 1963
390 UUS. —, B3 S.C. 1770, 20 LEd ¥
TTT (US. June 3. 1963). 1t appeary thy
the only pertinent Louisiana statute pro.
vides that “it is good cause for challengy
on the part of the prosecution, but noe
on the part of the defense, * * ® (hy
the juror tendered in a capital case hay
conscientions seruples against the infe.
tion of capital puunshment * & =
LSA-RS art 15:352(2)% This atat-
gte is nearly identical to tke IHincis
statate involved in Wilkerspoon, and the
Texas statute invelved in Spencer. How-

bec:mtheyhdsutphsmmstth
death penaly, or if any were 3o excraed,
whether the chalenges were based on

scrupies against its infliction,” Wither-
spoon: ¥. State of [Minois, supra, 83 S.Ct
at 1777, or whether the challenges were

ponishment viclstew doe process mnd
equal protection. -

- & A senteece of death by electroce-
tion comstitotes eruel and wnusmal pes-
ishment in viclation of the Esghth and

7. Appe!hnt'lBriz!.p.ﬂ

_ the quabfication of 2 verdict Im" 8
expital aase * * *"  Appeliee’s
Brief. p. 24 Howerer, po authority
ts cited im support of this statement,
asd we bare found prither staiviory
por case lnw support for it If the
Louisians state courts determine that
state law does exclude persoma with
scrzples either for or arxinst the death
penzity, the - additional question of
whether ths Witkerspoon rationsle
:pprmtothhuuinthefmintnm
would have to be resolred.

on chearly uprmed statements
Mhp‘tgmtndenct:&du_cedattrul
~ ey would vole agaiost the death penalty”
Mt_heummmchutuprﬂent
~gn impartial dectsion on appeflant’s guilt
<3 wen Id at ITiT, 0. 219 Therefore,
the record Before us, it cannot be de-
:ennmﬂﬂ whether Witkerspoon invali- n invali-
Zates IS appellant’s’ death “sentence.
rr&zphu!’mm‘!:an&fe&enm.ud"
the importance of the state having the
first spportunity to interpret its cowm
pw and Witkerspoon's applicstion to it
wh&atﬁaeqmbemted
;.ﬁnltltewurt:nflmmm‘ CIL.

Petery v. Ratledge, § Cir. 1968, 397 F.23
731 [Ka. 25075, June 6, 1968]; State of
Teras v. Payion, 5 Cir. 1963, 330 F2d
%51, 210271, If the Logisizna courts
determipe that Witherspoon requires re-
rersal of appeliant’s sentence, the other
copstitationsl contentions which appel-
lant smght to.raise before the District
Cosrt will become moot. Spencer v,
Beta, § Gir. 1968, 398 F24 500 {No.
*S548, July 18, 1968). On the other
kand, if these contentions are presented
to the stxte courts and if the state courts
_decide that Witkerspoon does not require
that Sin sentence to dexth bé st aside,
these additional issuss woold remain vis-
ble =l shomld be determired at the
siate evel OFf course, if the Lonisiana
curts do not grant the writ, appeliznt
fmr&rnhthe?ed&dﬂmtfnrih
mescapably independent judgment om
federal txmes.” Peters v. Rotledge, su-
Wi Pending determination by the
Louixiana courts of these issues, we will
retain jurisdiction in order to coaotinue
the stay of execntion, “provided appel-
ot immediately files and diligently
Prosecutes to a2 prompt conclusion his
habeas corpus petition” in the Lounisiana
state coarts. Clarke v. Grimes, 5 Cir.
197, 374 F.2d4 550, 553; Wkitney v.

1 In the adeence of soch evidence, thers
in 3o basin for a determinarion of wheth-
er thy jury was so prefubiced iz fzvor
of eapital pusishment sy to render ita
*erfict om guilt invafid. Ses Witherspoon
*. Staty of Iilinois, supra st 1775 Thin

Al B R i At Y ey

Wainwright, 5 Cir. 1961. 333 de 275,

ZTh
Thedmssdofthewnto!hbeu

corpus is

X Affirmed.

John Williama ATWELL sad James O.
NicCurley, Appeliazts,
) .
. ‘ 3 »
7 Agpguilies.
- Ne BIIL

¢‘ .
. Fith Crcult

June IS5, ISGR
‘_um&am

W%Mﬂ‘ et Coert for the
Mot it of Flrids G
_Earrold Carywefl, J., focnd defeodants
“guilty of theft of guvernment prrperty
of value in excess of §108, arxd defendants
sppesied The Court of Appesis, Boyle,
District Tudgs, heid, ixter alia, that ad-
vising defendant that be was entitied to
copsalt with sn attoreey, retzined or ap-
pointed, “at saytime® did pot comply
with directive of Miranda decision that
aa individgal beld for interrogxtion be
cba:ly"m[nrnedthathhstﬁen;ﬂ
to consult with & lawyer and to have tbe
lawyer with him during interrogation

Beversed and remanded

-

L Criminal Law &54122(3)
Advising defendart that he was en-
titled to consult with an attorney, re-

question shogld also be eovsidered by the
stata couarts.
18. Louisiara’s trecently adopted habeas -
u:rw statate, LS A CCrP zra Bl-
IM, provides =a adequate procedure for
resoletion of appellant’s eontections.




wihorily ., the gomataiding G was goverzad by pertinear
Army regululicas * v *

“Petitioter’s senlenae iy so been ordered avecuted zad.
sizce #t inckudes dismisaal rom L3¢ service and confinemen
for more 1230 O0C Y045 B & < Sos puwer 19 order Hs cxcou-
o woil and waless 3 b 2roed by the Board of review
aad appeoved by the Sawrciay of the Army. Anxle 71,
LC\LI I i ~kould e airaed and approved and or-

sred evevutad, Bowl e, ond only then, be carricd ot

frccr.. and poeuniozn . statos will chanee from ‘offwer pris-
oot 10 “aCmisnoee Coadner [?.......-r..ph XL) AR 6533},
with ali the avcom,w . viag (oss of rank aad privilege and
sebjoction to hard Lo oo Lol that time, Be may be coaflaed
12 a disciplinany boorocas porseant 1o parzgraph {5312 AR
6333 50 loag as oo sieance Bos been taken of the require-
rent thar o oprisoic. whose ssateace has not beer ordercd
executed will gor be sobiecied (o condizions of confinctient
more rigorgus than socassesy 1o insure his presence” There
is evidence thut sech Sozolianoe was taken {Exhibus B, E
and F) ™ —Suanlev, CL
{Levy v Dilloxy; USEC Kao, 7/15/68)

MARIJUANA SALSSLIAN SENTENCED TO FIVE
YEARS IS REFUSED CAlL PENDING APPEAL

Federal district cour: deents Louisiana Code
provision tzar jorbds bail ro gryome sem-
tenced to five yoars “oritker erbitrary ror co-
privicus”

Corvicted of selll 2 cousiidana 1o a person over the
2z¢ of 21, Stephen Fink ras sentenced to five years in
prisoa 2t hard labor In 1he Loulsiana Stzte Penitentiz-

. Under the stoie’s code, bail pendicg appeal is per-
miited oaly if the zoival sentence imposed is less than
[ive vears

Explaizing that “'1 is not irrational for the state’s
people and its ezl ature to conclude that anvere al-
ready coavicted ¢l 2 crine involving five years impris-
oaxment is s0 poor - all risk thzt he should not be set
free pendizg appe.l” e US. District Count for the
Ezstera District o Lousina deems the statute “nei-
ther arbitrary por cupricews.” and deales habeas cor-
pus reliell (Fink w. Heyd, 7/30/68)

Dizest of Opiniug: ~13 4 per curiam opinioa iz Sellers v,
St of Geargiy, YT, 374 F24 54, BS. the Filth Cirouit
Court ol Appaabs said there v "ao absolute rizht Lo hail
prodin ;nm\cul_' Sec albsa Jles vl Bllis, NI fad, 1967, 26
Fxupp 185, Is0 Thae o no cousdautznal rizht to bail
pendii appeal 0 CL slancroa v Harson, WY 11, 1966,
255 Fxupp, 333, 530037, Ll 3 e, 1966, 303 K200 )L
dezhing with the il ol pending ol

“There cun be o . Bt 1z the rabe, 5o recently restatod
By the d1d Ciroc s L Jlies Bore. *While 1he dedt to bail is
fumdainenlol, it os .o absolole. A stafe may coastiuwionally
provide By stalutc 00 budl e procied inosome cusos and de-
eicd iz wthers coe gy eedatiozally leave 1o 18e disere-
tea of the trinl coar. Ze | rons or Jemial of bail and the fix-
ol ity winewan oL e copton s oaly 1hat the state and
the nisd woerl med o casonubly sod nog arbitraeily oc
Ciscrannnaienle " W oy o Wilkersco, WD Ya., 1967, 263
FS.np. 540 37

it & B QENCHIACL R :L....c o Califoraia, 904, US (a0l re-
,..pu.‘l-..l 22 a0l oz, w13 L 0d 23 17, IN-19. Jusice Dou: 2has
FEiuat 20 SUnll » 2lend I nud Lo bail following coaviction

a
.F

2CrL28zz

bauuse the appheant fell within the small anu <.oep :onal
cutegury of people who are not eatitled to bail o w2pe ! e
the Liter case of California v. Alcorcha, 1966, 355 LU 913,
B6 S.Ce. 1355, 16 LLEd.2d 415, Jusiice Douglus cuf derod
an application for bait from & stale prisoner peraing boaring
of his state appeai. and apparcally did not consider it ncoes-
sary cven to discuss athe issue Bere raised.

“Louisiana™s policy as stated in s Constitutica uad 3 Ar-
ticle 314 of the Code of Criminal Procedure appours 16 by
eciher arbilrary mor capricious. It s mob iratior. O5 1he
stuie’s people and i legial.nurc to conclude thur ozyo oo ol
ready convicted of a crime involving five years io1.7is - urs
is 3o poor 2 bail risk that be should not be s Too remding
appeal™ - Rubin, 1

{Fick v Hads USDC ELa, 7/30,68;

TEXAS JURY SELECTION PROCEDURE £~ATI1ZFIzS
VATHERSPOON v. ILLINOIS, 3 CrL 3205

Oppositior to capital punishmen!, alone. do-
not support challenge for couse of jurcrs i
capiral case.

Faced for tre Frst time with the scope of Wither-
spocn v lilinois, 31 US 310, 3 Crl 3109, the Toxas
Count of Criminal Appczis examines the siafe 2roce-
dure for selecting jurors 1a capital cases aad ncs tizt
in Texas the Witherspoon standards are mcn Sz2e
Sware v. Mathis, 3 Crl 2288, (Pinman v, sizie,
T/24768)

Dizest of Opinicer “We are squarely conltonied . o the
guestion of whether the exclusion by the trial ¢t o pro-
speciive jurcrs who had conscientious scruples agauizst (5= i.l:-
icticn of dexth as 3 punishment for crime deprived Lape!
Lty of his constitutional rizht 10 a Erin! by a fzir L=d 1mpas-
tal jury. Tois & o first time this Court kas beez _-Iled
upoz Lo pass upon such 3 ground of error since the decisica
of the United States Supreme Court ia Wahespoon v -
cois, 391 US 510, 3 Crl 3005, vpon which apae.lan: reiles,
and which of coursz, is 10 be applied rerrocctech.

~ia Wiberspoon the Court held that due process vecued 3
deain sentence imposed by 2 jury from which were exciided
2ll persans expressing seneral ojoctions 19 or cossclonuious
or religious scruples apainst capml pu:zu.hu:.:nr.. '

umsn;—mmm. seTie o aainsy 1he death W

rhor 10 dcls:rzzuns J B meuns that he
or ah\. ,l._pul-. BeYCT KOS ;E.LII;‘EI:&
for cause oz this -mu'ﬁ'hs a]n.n.s Ko cndorarood TS

maa fh_ Sevause ol such :-cn.plcs th ;urm v 'r‘lu_

“Normally, the proseduloc will clearly establish the ar”
Gagualilwatioa o3 this ground before challeasias tor fear
that the juror may be re-qualied epos further intersosiiion
and vuplanation by the defemse o the comrt (See ol Anwle
333 0iTy YACCP) and 1hen be will be confronted with

the cholce of aocepGaz 2 juror who may Bave beea wifeaded
by the premature du"i.cr. STy u-:us.n\.:l.r:.l\ wsing o perorap
tory chullenpe @ * 4

SJdabhe the Tewas stafuie or praciwe, the Dknois sl

igvoived in wikerspoua prosilak
ke trials for morder it shell be a cause for challes. o o)

£-li.é3
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ary furer wha she!ll o beiaz caamined staie that be has
Consciniioun moienlos 3painst capitul puaixhment, or that he
is oposed Lo the same”

~The jun in 12¢ vase al bar was chosen or sclated in the
traditiona! Tends maarer. Uslike Waberspoon, there was op
hat 1o sweep from ke jury punel all “cosscicntious objee-
tors” i rapid succcssion without amy offort to And oun
*whether thedr sruples would iavariably compel them to
vote apaiast supazl puaishmant” Except for the fow mem-
bors owwsed By agressient. the jury pasel was examized
separate asd aponl 2s reguired upan requasl by statute (Art
3547, V.ACC B Ot of the 126 prospective jurdn oad-
fned, the record revezls 32 who wore excused afier stacing
tey had comsciootious seruples against 1ke infhetion of
dezth 23 2 puriaimens. However, as we reud the 827 puza
of the voir irs sxaminztion, 33 of these 42 prospective ju-
eosy gleariy spaed

impose the dewtds penally in aay casc of could ot coacc:
| RIS Iy s of GriuisiaRces which would causs
TR TE U IOt he death pezalty oe feel that i was Justh
fied. ThE cours zctioa ia sustainifg iBe <'s challenge
for &5 1 these members of the pane! is clearly suppacted
by the Witherspoon dedsion Oze juror. Tredy Wilmotk
iNo. 66} wus owused without fusther interrogation aficr she
totificd she bod ‘cunscienticus scruples’ apainst the death
petabin. Ske Bod provioushy satod, howover. that she kfew
the Lairds. a husbazd and wifc foc whose murders appelizat
was glee adicted and whose bodics were pointed out Lo po-
Lice by zs~clizzt 1 the time of the discovery of the body of
the decsmsed iz tae cose 3t bar, It is not apparcat from the
record Dor which reason Mrs Wilmoth was actuzlly encused,
but azac..unl made no objection 2t the time and we do X
sedersiznd from the record or briefs thas appellact contexds
that the court erred in excusing this juror. [t might be a:-
gued thut she azswers of three of the 42 prospective jurars
who sioted they Bad consciemious scruples against the death
seaalty us a puniskment for crime were less than ideally ua-
ambizuczs as to whether they would vote azainst capital
purtskment regardless of the facts or circumstances iz 25y
case. We coznon conclude, however. that the count aved in
sustainizg the Stere’s cheolieage 1o these jurors. 1f the juror's
answers e egeivocal of qualified, further interrogation is
scrmissisle in arder to ascertaiz his vigwpaint 35 Tex Juris
3¢ Jurv. Sec. 113, oo 168, The appeliant here made no such
request for further interropation. It has boag bees the bold-
ing of tais Court that if & is doubtful whether the jurer had
comscienticns soreples i oregard to the infliction of capital
auniskmeat, the court’s acthos in ststaining the State’s chal-
lense for vuuse oo that ground will be sustaioed on appeal
Burrcll v. State, 13 T. 713 Sawver v, State, 47 50, 650
AMyers v Siate, 377 SW. LI6T: Vickers v, State, 242 S.W.
1032 sce alse Aricie 33210 YACCPE

“Funbes, bolose we could say the 1r3al court. wha saw
Mese Liree juress and beard their answers, was o error o its
rulinsgs. il mest be observed that the appellznt was granted
23 ealry of sivicenth perempiory challepee which was exer-
cised Jus. priur 10 13c seloction of the 1wtk juror (Georze
Chburc. No. 126), the sppelfint was offerad his soventevnth
poresapt 0¥ cheiloaze which he rojwcted and msisied epon
the seell.z of the twclith juror.

“We Lt cenviaced that iz the seloctioa of 1he jury in the
Ciac ol sor the Steie Jid mot cross the “lize of peutraliuy’
Wwild fusnot te penulty, and we perccive o reversible error.
Gur Luliing i supportad by the recent deciaion of the Now
Jersey Supreme Court 1o State v Mathis A3 3
CrL 2238 (7f3/68)"—O=ca. L

| Puizos v Siaie Tex CrCrimApp, 7/24,/63)

B-231-L2

3 51 hot they could pover vole 1o

MISLEADING BARGAINING iNFORMATION
RENDERS GUILTY PLEA IAVALID

Olklakoma Court of Criminal Appeals noles
unovailability of promised credit for lime
speat in custody.

A guilty plea induced by a bargain Lhat could nol be
kept is reversed by the Oklahoma Court of Criminal
Appeals the defendant was told that he would be
credited for time he had already spent in custody; he
was nct told that, in view of his prior felony record, ke
was inchigible for such credit. (Long v. Suate, 7/31/68)

Digest of Opinion: “From an examination of the picad-
ings, exhibits. briefs and 1ae records before us, we arc of ke
opigion that a1 the time of the entry of petitioner’s pleas of
zuilty in Blaine County District Court cases no 217, 2171
zed 2172, he had been advised that be would be entitled to
credits against sxid judpments and scetences for time spent
in 1he bospital and additional time while in the custody of
the Blaine County authorities.

“Mareover, it does Bot appecar a3t pelitioner had been
apprised that he woshd sot be eatitied to such credits o be
kad ecver peeviously becn conmvicted of a felony. The Blaime
County zuthocitics recommended that the petizioner be cred-
ited with the Bospital and jail time, but in vivw of his locmer
comviction, such credits could sot be gramted by the penal
authoritics.

~I1 is thus abundastly clear that the petitioser lubored
pader the assompeion hat ke would reccive such credits and
this influcoced Bim 1o eater pleas of gullty.” —Busscy, I
{Locz v. State; Okla CrCrimApp, 7/31/58)

HAYNESw. U5,
APPLIED RETROACTIVELY

Reascns for non-retroactivity do not exisl in
federal firearms registraiion cases.

In Hayoes v. US, 390 US. 83, 2 C:L 3115, the
tJS. Supreme Court decided that the Fifth Amend-
meat poivilege aganst self-incrimination provides 2
foll defense to a presccution either for failure to regis-
ter a firearm under scction 5341 of the Iaternal Reve-
nue Code or for possession of an unregistered fir¢arm.
That ruling, according 1o the US. Distria Court for
the District of South Carofina, must be applied retro-
actively. (Isaac v. ELS., 7/30/6%)

Digest of Opinise ~t 15 aoted that cach petitiones was
tricd. convicted aad sentenced prior 10 the dechivas of the
Urited States Sepeeme Court kanded dows January 29,
1965, in the related cases Hayoes v, US 30 US 85, 2GiL
3118, Marchad v. US_ 390 US. 39, 2 Crl 3192, and Gros-
sov. US. O US 62 2CrL 3108

“Applyins these tests to the instant proceeding it is olear
that potitioners are entitled ty relicf if the decision im
Haynes is dotermined to be retroactive. 1t is also aotad that
the Failure to raise the iisue oo appeal cazroe be considered
a waver of the privilepr aguinst seif~incrimiastion. Sec
Grosso v. US. supea st 70 Neither would failure o raise
the Bsue. at the trizl levet e an effective sabver of the con-
st ional bssue, Groenwood v, US (K5 Cir, 103505, Feb. 9.
1963%

*The Suprerme Court bas imficuied Hoymes shoeld be
siven retroactive applicztion. Ia a case which was cozsiderad
after that dociston was kandad down aad which volved the

3ICL 2329
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azy jurer whe shull oz boing cwazined, alate that ke bax
COfsicRlivus wietloy agsinst capital peaihment, or thut &e
is oppmed 1o she same”

TTEejen in the case at bur was chosen o selacted ia the
traditboral Tenas manner, Ualite Wiberspoua, there was oo
ot o sweep from the jury pand ali “comscientious objec-
ton' ia rapid succcssion withoot any effort to ficd ouwt
“shother thedr sruples would iovariably compdd them Lo
V< apuinal upizal punishment” Except for the fow mem-
bars evcused pvoaprooment. the Jury pand was examized
separyte and apuit 2s required wpoa reguest by statute {Arn
ST VACC L Out of the 13§ Proapecli¥e jurdes caam-
ined, the record revesls 42 who were excused after slating
oy had comscicntious scruples azainst the inflition of
demt as a purnbxmenr However, as we read the 827 pagzes
of the voir dire enamination, 38 of these 47 prospective ju-
rocs glewrdy s i iti Rot they could et
impese the dectd penalty in azy case of could not conceivg

Of TEUITAT Iy [ots of Srccmstasces which would cgusg
TN TS YRS Tor the deat penaly oc fect that o was fusti-
fied The cour's couon in sustaining (ke <'s challenge

for &aTye 1o these members of the pascl is clearly supported
by the Witherspooz decisica. Oae juror, Trudy Wilmoth,
(No. 68) wus excuscd without further migrozation after she
testified wne hed cunscientious scruples’ azains the death
penabs. Sne bud proviessly stated, bowever, that she kacw
the Bairds, 2 Bushand and wife for whose mocders appellzet
w3s Sl badictod oad whose bodics were poinred out to po-
lice by appellunt 1 the time of the discovery of the body of
Lhe docoised I the cmse 2t Bar, It is not apparent from the
record for which reuson Mrs, Wilmoeh was actually excosed,
but appelant made po objection at the time and we do aot
urderstand from the record or briefs that appeliznt contends
that the count erred @ excusing this Jror. It might be ar-
gued thuf the answers of three of the 42 Prospective jorots
who siutad they had conscientious scTuples apaing the desth
penalty 2s a puniskment for crime wers Jess than ideally un-
amdirusds as 10 whather they would wote 2gainst capitaj
pumishineat repardicss of the facts or circumstances i any
case. We cuznot comclude, however, 1hat the cowrt erred in
sustaining the Stare’s chalicage to these jurocs, If the juror’s
azswers Go eyuivecal er gquabified, further imlerrogation is
permissiblz in order to ascertain his riewpoint. 35 Tex. Juris.
2d. Jury. Sec. 115, o, 168, The appuliazt bere made oo sech
request for furtber interropation. It has locg been the hold-
ing of this Court that if it is doubtfel whather the Juror had
Consclenlivus seriplas ia repard 1o the infliction of capital
puttishmaar, the count™s action in sestaiaing the State’y chul-
lemze for vause o8 1hit zround will be sustrized Qg appeal
Borrell v, Stare, 13 T, 713: Sawyer v, State, 37 SW. 65
Alvers v State, 177 W, 1187 Vickars v, State, 242 S W,
103X aee ubso Arnticle 35320, VA CCP.

Thurhen before we could say the 1riad court, who saw
these Uwee jurds uad beard thair answers, was in ITor in its
rulisgs, i must be obscrved that the appellunt was eranted
23 €A o Siveentd percmplory challenpe which was ever-
cised. Jue. prive 10 the selodtion of the twclfth jurer (George

sEurz No. 120 the appoilint was offered his scventecnth
peemst oy chodionze which Be rejated and ksisted wpon
1B sealine of the twelith Juroc.

W Lrs coaviaced that in the setation of the jury m ke
Cxac o1 Sur the Stale did ol cross the Clice of fcutrality”
Wil Zeanead to pezully. and we perceive no reversible aror.
Our Luling bs supported by the recant decisios of the New
Jursey Sopreme Court in State v, Mathis, — A 3
Crl 2225 (7/3/68) ™~ Omloa, I
(Fiizoa v Sire Tex CrCrimApp, 7/24/68)

8-21-L2

MISLEADING BARGAINING WNFORMATION
RENDERS GUILTY PLEA INVALID

Cklghkoma Court of Criminat Appecls aotes
unavailability of promised credit Jor time
spent in custody.

A guilty plea induced by a bargain that could not be
kept is reversed by the Oklaboma Court of Criminal
Appeals; the defendant was todd that he would be
credited for time he had akeady spent in custody; he
was 80t told 1hay, in view of bis prior feloay record, be
was inchigible for such credit, (Long v. State, 7/31/68)

Dizest of Opinion: “From an examinatios of the plead-
ings, cxhibite, bricfs and the records before us, we arc of the
opicion that at the time of the entry of petitioner’s pleas of
guily in Blaine Couaty Distric Court cases o 217, 171
aod 2172, hchadbmadﬁsndthaahcwouldbccnﬁtkdm
credits against said judgments and scnrences for time spent
i the Bospital and additional time wkile in the custody of
the Blaize County authorities.

“Morcover, it does Dot appear 1axt petitioner had been
appriscd that he would sot be enzitled ta such credis if ke
bad ever previously beer ceavicted of a feloty. The Blaine
Counzy avthoritics recommended that the petitioner be cred.
fod with the kospita! and jail time, but ia view of his former
coavition. such credits could not be granted by the penal
authorities.

"It s thus abundantly clear that the petitioner labored
wnder the assumpeion that he would reccive sech credits and
this inllucaced him to enter pleas of fuilty.” —Bussey, )
{Long v State; Okl CtCrimApp, 7/3i/68)

HAYNESy. US.
APPLIED RETROACTIVELY

Reasons for non-retroactivity do not exist in
federal firearms registration cases.

In Hayaes v. US, 390 US. 85, 2 CrL 3115, the
US. Supreme Court decided tha: the Fifth Amend-
meat peivilkege 2gainst self-incrimination provides a
full defense 10 a prosecution either for failure to regis-
ter 2 firearm uader section 3341 of the aternal Reve-
nue Code or for possession of an varegistered firearm
That ruling. according to the US. District Cours for
the District of South Carolina, must be zpplied retro-
actively. (Isaac v. US., 7/30/68)

Digest of Opiniwr ~It is noted thur ek potitioner was
ricd, convicted and sentenced prior to the decisioas of the
Uniled Stutes Supeeme Court handed Jown fanpary 29,
1908, in the related cases Hayvnes v, US. 390 LS. 33 2CrL
313, Marchetti v. US, 390 US. 39, 2 CrL 3102, and Gros
Y US_ MOUS 62X 2CrL310s 22

“Applyins these tests 1o the instant provecding i is lear
thar petitioners arc entithed o0 roficd if the decision i
Hayees is detamined to be retroactive, It is alio aoted, b
the failure 1o ruise the issue on appezl camnat be comsidered
3 wuver of the privilese assiss selfincTiminitios Sew
Grasso v. US. supra o1 70, Neither would faiiure to raisce
the bsue, a1 1ke trial kevel be ag effactive waiver of the con-
strcional tssue, Grocawood v, US, (+h Cir. 10505, Fob, 9.
1963}

“The Supreme Court has indicuied Hovoes should be
Ziven rewrcesiive appication. Is a case which was <ozsiderad
. b

aiter that decision was handed donn azd which imvaived the
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ANTI-CAPITAL PUNISHRIENT SCRUPLES
ALONE CANT DISQUALIFY JUROQR

Consiizatim (orbids disgualification of jurors
siwply Bocanse uf conscientious ebjectivn to
deathpenalic. O 1 4 holds.

The doath poni .y suffers yot another blow — this
time the weupor mizht be the Equal Protection
Clavse. The US. Covnt of Appeals for the Fourth Cir-
Suit holds tha: a -rate capital punishment defendant's
constituriona! mgkls are violuted by the systematic ex-
clustoz of joroms woo Rurbor conscientious objections ta
the death ~oo2lny. Tae courts precise basis for this
holding is ¢aozre. somewhat by the facx that six of the
SSVER Judzis L3 Ui ea bane puncl write opinions al-
though 2l soooa e that the hadess Corpus petition
shouldbegr m od

The bead op.2ior of the court, by Judse Winter, does
201 sed fit o rest Iis gramt of the petition on the *“the
parrow groond thal * ™ * petitioner was denied due
process of .ow.™ bt rests its devision =on the system-
atic exclusion of jirors in violation of the <qual protec-
Lon soaraaie; ¥4

Not ali 5. judges are wiliaa to 2o along with this
coagepl.Azrcang with Judge Cravea “that it is due
process wiic: fosbids the practice employed here”
Judge Schell Tar ves that “the uaderlying idea i all
of the jury _:zlect’ca cases relied upon in the major
Opinlon is it the [zirmess of the trial was impaired by
the deliberi: emazicing of a jury got truly of the
cross-sectic: o the co=munity.™

Chiei Juize Ha: nsworth and Judge Bryan, joined by
Judge Boeiru:, alio take a narrow view; Chief Judze
Haynswornz s ates that “it is coough for me that the
voir dire ex.r inctiry was far from eves handed ard
132t mazy juoors, whom we would all agree were gquali-
fled, were oneosec for a cayse™ (Crawford v. Bounds,
111168

Digest of U mice- Peiiziocer, 2 30-vearold Negzro, was
coaviced ol =) doree murder of zn eight year old Negro
ol occursiz: Lurir the commission of rzpe. He was found

IN THE COURTS

guizy, zad because the jury's werdict <o so. secommend
ey, he was senlenced to dealk,

Aboul an hour befare he was 10 be exesil.d. -e petitioner
sought 3 writ of habeas corpus from the oo gl Zstrict court
H: obtained a stay of cxccutivn, but wa ~om tal 1o avail-
able state remedics. He has since cxhau - those remedies.
His federal kabeas corpus petition was « ued by the US
Drsirict Count for Eastera Noeth Carolina We irs cuncorned
bere with the manncr in which the Jury tha! trice “he actition-
< was sclected. .

“We conclude that petitioner is entitled iva i lof babeas
carpus becavse his constitntiongd rights wury vivuigd by the
manncr in which the jury to determine hiy o ims < résponsi-
bty was sclected, and particularly becu. .z . arosecutor
wis allowed sucgessfully 1o chailenge pro-wets 2 juroes for
ciusc who expressed sentiments 2painst ool sosihonent
and thus to disquakify a substantial SRR Wl the punel
wilout the additional determination besr mude that tidr
objections 10 capital punishment would prxclude them from
reedering a fair verdict on the tssueol guilt » +

“Li is endisputed that members of the S.a€. Tom which
tke jucy that convicied petitioner was choser, wo s uzeerg zat-
ed 35 1o whether they bhad any seatim. o - roservation
23ainst capital punishment: and any who e.;re o zay such
sctlimem oc reservation were, ar (he reQuéai 0. .1 prosecu-
tor, immediatcly excused for cause with.u: fuinir inguiny.
Thiryy-four of seveaty-five Prospective juross wese 2isqualifed
oz 1his broad ground. Mooe of these thin:-four vas asked
whether his scruples against capital pumist=cn. vo ld jmer.

fere in ary weoy in the determination of Feudezas gait o
tmoocoace ** 0

“¥eiremen were peremprorily challenged ov =y ;rosecu-
ton after preEminary Guestioning establish. . =g % oy were
less thas Srm befievers in capital punishmer. IndioZmg thess
four, thirty-cight out of seventy-five yeriremen {(35.05% of the
toial) were thes excluded from Petit fury service s Grose rea-
sozs

12 sharp contrast 1o the 45.33% of excliced Jjurars. 2 juror
who 2dmitted that he had “more or =35, a fixed opizion™
about the case as & resch of readizz about it ia the newspa-
PeT was permitted 1o serve after the il judge Goestioged
bim and cBcited the further answers tha: (he juror could
‘erase’ the opizion from his mind, and (hat ke ocld “disa-
Buse” &is mind of the opinion, and dacide 13c case solcly on
the evidence adiduced fn coart, applying thereo the cour’s in-

Tha Baoro . ¢f National Afizirs, Ine. receives a Emited pumter i
ot soorzl mar_rizd csed Ly Tza Ciminal Law Reporiar,
pericd iz enl wvet sa that the sama service may be avzilihia ta
Special Pro/_2ts Civision, The Surezu of Natioral Affairs, Inc.. Washington, D.C. 20037,

Thase materials will be loanad on request The loan
=l subscribers. Pleazs addrass Rzsearch &

Section 2
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s ructions. so 2y 1o give the siate and petitioner 2 fair trial
The challenge of defenxe counset for cruse was denied,

“Thiny-one jrrors were accepted by the prosecutor. Only
thitteen were acteally empamcled, but cach of the thirty-one
prefsised a belief in capetal punishmoent, Tadeed, onc of the
thirteen stated that ke Mwlicved tia the dovtrine of an oe for
2t e and that he Bolicved i weuld Be his duty to sentenor
a defendant found puiliy of marder to copital ponishmen:,
Thue, while oo jerson hnown by entertain oven 2 oacsam™-
.'n:d wreple ru:\::lrd nz the death penalty was permitied 1o

cuziifv, 2 jurer Lnowa 1o regard 2 serteree of dezth s his
“Guta” was pormitted te serve,

~1a permitting the veniremen in pelittoner’s case 1o be o
amined pa voir dire 23 to their reservations or sentiments
against capitz! punishment and excusing them on challenge
for caese if they evidenced consclieatious scruples against im-
posizien of ezpital punishment, the original tial judze pro-
cesded in accordance with established North Carolina prac-
sice, approved over sinty-thres veats belors, State v, Vick,
B2INC 995 A3IS E626(1903L" "

=1t is sicriTczni that the Arnold (129 S.E2d 229) 2nd

Childs (269 N.C. 307, 152 S.E.2d 453) cases arosc and wers
decided alter a 1949 amendment to the criminal statutes of
North Carolina which permitied. for the first time. Ajuryinz

proseecion for the first degree muorder upon 2 determination
m eeilt 1o exercise 2 cheice between the irmposition of death
or Efe imprisormens. Theretefore death was the exclusive and
mevitadle fudsment to be entered o 2 jury's verdict of pult
ef first dearee murder.* * *

“Pstitigner zrrues that the practice of obtaining 2 so-called
‘dezth-qualtied oy, by the allowance of successful challenge
for cause of ali pessons with conscientious scruples zpainst
capital punishmeat. inter{eres with the ‘vnbridled discretion”
of the jurv. This i3 2 question of state law which we consider
settied adverse’y o petitiones’s contention, * * *

“While cur decision may be rested on a2 marrow grousd
that. by reaser of the manner of selection of the jury, pei-
ticner was denfed €ue process of law, this record reflects a
mare significant denia! of constizutional right and one which
is not correctit’c on retrial ender North Carolinz law and
practice 2s they now prevail. Since we order petitioner’s re-
trial, it is approrriaic 1o rest our decision on the systematlic
exclusion of furors it vielation of the equal protection grar-
amty resghing from the disquakification of jurors to try the
issue of puilt nho expressed reservations 2bout ke imposition
of capitz] penishment fest we be snderstood at some later
staze of this c3se, or in a comparable proceeding. to have
given our implied approval o it * **

“A thorough analysis of the state of the [aw was made
United States v, PufT, 211 F.2d 171 {2 Gir. 1954), where Pul
was found poiliy of first degree murder without recommenda-
ten lfor mercy u~der 18 US.CA. Sec 1111, the federal stat-
ute which recis that an aceosed determined “muilty of mur-
der in the first degree, shall soffer death ualess the jury quab-
fies Bts verdic: Sy adding thereto “without capita! punish-
ment” in which cvent he shall be seatenced 1o imprisonment
for Efe” Twe've t:*.:smen bad been excused for disclosed
screples azzizst canital punishment. PodfT sooght reversel of
tie rudpmeont. arpuing ::.::* sinee & jery should be 2 cross-
segment ef sccictv. 2 scrople or fixed beliel for or azinst
cnpltz" ;r"'ns’"-"‘ in musder cases was ot 2 ﬂsqu:ufmt.c..
fgr Fury servics in 2 murder case and, therefore, the excse of
mlesmen 0a 122t gmousd rossited in an pabelaneed jory et
ulyv reflecting comemporzry soeizl thouohL His comientien
was roocted and thejudzment alTirmed * ° °

“[a reachins & corcission epposite 1o the one rozched in
2ufT, me recoztiee hat PulT bas Been snifermly followsd &y
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other courts, both state and lederal See. ¢ 2. Pope v United
States. 372 F2d 719 (3 Cie. 1967k Turboerville v. United
States, 303 F2d 411 (D.C, Cirk cen. den, 370 US. %34
(1962x Commonwealth v. Subilosky, ___ Mass ___ 322
NE Id 197, 203 (1967 State v. Laws, S0 NI 59, 232
A EIX 616 196T).

“The North Careliea Sevpremc Court has eecently ad-
dressed el 0 this problom. and held that the imabelity of a
juror to join in a verdict imposing \be death pena'’ty is sl
civrt groond bor disquafifcation from the jurny which is 1o de-
termine the defendant’s puilt or innocence. State v, Childs,
sepea. 1525 E2d at 461.% % ¢

“Many of the authoritics cited above kave been primarily
concerned with statutory interpretation of state laws relevant
to the question of whether disqualification of a juror on the
ground of conscientious objection to capitai punishment has
been impHedly revoked by the abolishment of & mandatory
dexih sentence pnder certain circemstances. However, to the
extent that these autharitics stand for the propesition that a
prospeclive juror it a capital case may be constituticnally &is-
guzhiicd simply for holding sertiments azainst capital punish-
mrent where death is aot the only pum\hmcm and where the
elfect of juror disqualification is to eBminzie a substantial
portion of the jury venire, we reject them. 27s0. * * ©

“Where we depart from prior decisions is that we do
kold thzt belicl agzmst capital puniskment on the pant of ju-
rors who are vested with 2 dichotomy of [enctions — the de-
terminztion of the ssue of puilt. and, if guiht is Found, the de-
gree of ponishment 1o be imposed — czrnot be allowed to
dsquakfy a substantial part of the venire whes it is not estab-
fished that the views of the persons so disqualified will pre-
clede them From making & fair determinztion en the issue of
goilt, aside from the issue of punishment. Such disqualifiea-
oo prevents the jury in its function of determining the issuc
of guilt from being [airly representative of the communizy,
2nd thus viclates equal protection of the laws.

“We need oot hook far for support for the principle that
systematic exclusion of any recopmirabie. identifiable group
within the community from whick a jury venire &s drawa vio-
lazes the equal protection clawse, irrespective of 2 showing of
prejodice. Systematic exclusion, x3 an imvidious practice. bas
most aspally been siricken down where exclusicn was based
oncolor. **
~ *It ts clear that the real interest which the state is secking
1¢ protect by the woir dire practice followed ix the imstant
case ts the preservation of capital penishrent, as one possible
punishment, thouph not exclusive. This interest provides no
firmer justification for the svstematic exclusion of a substan-
tiz] portion of the commoenity from 2 fey determining the
defendant™s guilt or innocence. Arain. we de aot question the
legitimacy of this mterest. and we do vet doebt thal permir-
ting persons with conscientions cbjections te copital punish-
rrent to sit on 2 jury which s beth to determine the gult o
innocence of the defendant and to impese &is punishment in 3
czpitzf case may resuh is come cases i effective cullification
of the death penally. We are ako aware of the donper that il
jurors. while agrecing wpoa the gl of the dcrgdtinm. adopt
inransicent positons o the Issue of puriskment, 2o verdit
on cither sl or pumishment will be revzrned since 2 singic
verdict is required gnder Neorth Carelinz [ow, andé thot this
rmieht ‘resth in practica] immenity from morder” i ecourring
in suoressive trials, Ueiled States v F"'F. susr= Byl the
s:xc has oo constitotional right to e Tmoesition of capita!
~uaishment in 2oy cases and 2 delendant hos 2 consutotional
rroteciion agzins: systematic exclusion.” - Wimter,

Corcurrence “As Jodge Boyven, | conen- im the nesalt, i
T 2o so roea the very limmited eroand of t=¢ ess:ntial pefair-
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a3 of ewloding oeeny jurar whe profesied an unexamined
seruple agaiear coplza) punisk ment while seatiag every juror
who prafessed a 3elsl i capitul punish.nenl, including one
who stated 3 Beind thut be wuy eades 2 duly 1o voie for the
damk pezaky in say cose of murder. It is cavuzh for me thyg
ke voir dire dngoin wos far from ©vea handed 2ad tha: maony
Jarors, whom we woutd LY srree were qualilied, were excused
for cavse | éo pot 1nicl thiy record presencs any broader
question or thut it is =ppropriate for a decluration of sow and
sweoping comstitgion,] principleg e s
“There remuias the noalhility that there were some among
the thinty-four jurars w0 were excused who had such deep-
sozied 8otiozs with reliviows, morat o phi'escphical founda-
tioms that they could rog 2y impartially in corsidering the
question of gk or guastion of puaishment 1z is only 2 possis
hiliry, Bowever, for 15 record shows us nothing, and their
rember is surely relovsar to the braad Fourteenih Amend-
LT fsucs the court vadertales 1o decide * —Haynsworsh,
CJa

Lefy would preclude 2 iy cocsideration of the guilt issue, I
azree that the comviction most be set aside becausce of the pal-
pably vafir double standard of mquiry which excleded zll
with any degree of peizeiple against the death penaliy wkile
sexing one wha zdmitted a biag against the defeadant and
aaother who fill that be wocld be uader 3 mandate ta impose
the death penaty i the defendant should be convicted. Thiy is
the most obvious fuc't of the trial But in addition, the proce-
dure was constituticazlly defective in the manner in which the
Est of prospective Jurors was systematically combed with the
result that the issus of iznocence or guik was tried before a
"death quaEfied® fury.
“Howevar, { have co-sepizal difficulty with the thegreticat
footing chosen by rae major opinion for mvahidating the pro-
cedure which resoled in 3 *death quakhfied” fury for
mination of puik as well as puaishment. My concern is with
se court’s refsal wo consider th €ue process argumens while
placizz exclusive r¢Fance on the equal peotection clanse, |
2qree wareserven.; with Judge Crawen that it is due process
w2ich forbids the praciice cmployed herz,

“Tke onderlyizz ides in gl of ike jury sclection cases relied
upon in the major upinion i thag the fairzess of the trial was
impaired by the deliberate cmpaneling of 3 jury oot truly rep-
reseniative of 2 eross-section of the community. To my mind,
this is essentially « dye process concex oxpressiag the Corsti-
tetioa’s interdiciis: of javidious dascrimination ia tke method
ofjury selecion * o »

“Neveribieless, the T3ior epinion peefers Lo rcly solely og
ke cqual protectisz clziae of ke Fourtcenth Ameadment. It
is true, as the opicion coies, that decisioas periaining ta the
Syslematic exclusica of jurors are usvally couched io equal

i i <53 resting

rhy dak .
_03‘-.-'7-1“5 Eround the

Fractice complained of work
mate directly

ed to descrim-

ageinst a particelar class 10 which defeadart
belonzed o with wiich ke was alfiBazed = *»

“In the jzsimap cusc, the record fails ta establish thar the

Cefendzct, pociied of mirder, is 2 member of the clzss —

i FwS 372351 capital puniskment — which the

tear of the major opinies clezrly holds was accorded fisorimi-

fant mast be supported
comply with requirements of Giordenello v. US., 357
US. 480, 2s applied to the states by Aguilar v. Texas,
378 US 108. The majority fnds thar relevant Cakifor-
Bia slatutes czo be construed as requiring that the

rom mas

lnniu of their beliefs. olherwise
quirlilicd ansanlnes oxchudad cluss. untivc individugls
From wibor sag

of sosicty wers deaicd the opportunity te
or imsocencs of defcndun:, in capital
defendant has ze

ST
adivdicale the puik
cassa. This is not Lo

by a jury chosen from an Unrepresentative cross.
scition of the commauaity. It is only from 1hjs persscitive that
the casc may be vicwed g5 oac imvolving » denisl of equal
proiection & e

“if the class excluded be perans with scruples _oainsg capi.
1a! punishment, equal protection alone Laanot provide an ade-
Giatc ground for decision. In every enc of Lhe decided cases
whick grinrs

standing to & person not within e excluded
class, the courts speak o i

of equal protection

clisively on equal protection ™ —SobelalT, I,
Concurrence au' Dissent:

“Stzunch precedent for this coaclysion is found in the caics
cited but dscarded by the majority. Eg: Pope v. Unized
Sures, 372 FM 710 (8 Cir. 1967% Turbervifle v, LVaited
Stazes, 303 Fad 411 (D.C. Cir, H&).mdcn.BGUSN&
Unitcd States v, Puff, 211 F2d {71, 182 (2 Cir. 1954}, cert,
den. HTUS96) e w

“However, 1 would reverse the conviction here far disallgw-
ance of the defense ckallenge 1o & venireman who beld it hig
duty to inflicy capital punishmesr shou'd e defendant be
found guiky o!'mu.rd:r.‘—ﬂmu. L

Concurrence “Any method of Jury selection
ctically deprives

gt 2 fair crass-section of community udgment,*
Statev. Koritz, 227 N.C. 552, 43 SE2d 77,81 (1947,

“It is obvious that there is no such cross-section in a 5Ys-
tem whers 30 percent to 45

(Cranford L.Baun:& CA L £/11/68)

“UNDERLYING FACTS™
NECESSARY TO ARREST WARRANT
Arrest worrant based solely upon complain-
ani's “information and belief” insufficien:,

California Supreme Coury majoriry kolds.

CONSTITUTIONALLY

also by “underlying facts™ to

C3ry Lreatmens by the Swre. To say that the defendant pog Giorf!‘wk’ Sla.nd::rdsbc met.
SCTUpIeS azaind eupital punisheient as to bimsclf f2ils 1y 5. Joined by three justices in dissent, Justice Mosk
Usgeii Bim from aay of ile jurors who aciczlly tried him or

5-1-68

argues that Giordencllo 2nd Aguilar are distinguishable
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(Chinm . State; Miss. SepCt. 7/9/58)

MERE INQUIRY INTO PROSPECTIYE JURDAS'
DEATH PENALTY VIEWS NOT HMARMEUL
Maryland Court of Special Appesls clter CA
43 leod opinion in Crawford v. Boands. §
CRL 2072,

Mecre inquiry into a prospeclive juror’s possible
scruples against capital punishment does not deprive &

defendant facing the death pesaMty of his coastitutional

rights, the Maryland Court of Appeals holda.
The court docs mot belicve that the US. Court of A
peals for the Fourth Circuit, in Crawford v. Bow
demanded such a rule; judges who made wp a majocity
of that en banc ruling simply Seld that the Constity-
tion forbids disqualification of jurors simply becasse
of conscientions objection to the death 2

The court also finds avthority for its position in the
Supreme Court opinions concerned with the composi-
tion of juries sitting in capital cases. The fuve In
Witherspoon v. Iilincis, 3 CrL 3109, “was g aurrow

one, pot involring the right of the prosccution to chal- -

lenge for cruse those prospective Y
reservations against capital punishment wou preveni
them from making an impartis] decision 3 19 the de-
fendant’s gwilt™ {Curtis v. State, 1/2/68) *

Digest of Opimiowr The znt was fousd guilty of fiest
degrec murder and sent to life imprisonment. Ow vole
dire examination of prospective jurors, (he prosecytor asked
cach of the jarors. “Da you have any conscientions scruples
against capial punishmeni?™ Nooc of the jurors answered b
the affirmative to this question. Upoa complciion of the ex-
amination, both the prosecirior and the defcmse stated that
they were satisfied with the jury a3 selecied.

The appeflant sow contends that be was “denicd due proc-
es3 2nd cqual protection of the laws by the court’s inquiry
ioto the prospective jurors” belicfs regarding capital punish-
mest ™

AL the time the jury was selecied a 1963 statwtc prohibiled
lhcdisqu&ﬁ:niolol’n)pumlormiuunjlmlh
reason of his beBefs against capital punishment. We thie
thnthequ:stionhmchfkqdmlmpruw.hﬂnd
lbe statmte; had the question revealed that a
Juroe entertzined a bekief against capital
jurcr cowld mot have been exchuded for
ﬁnm' is, thercfore, 'I:t:hr there sma

ction in permitting question
quire 2 reversal of the judgment We

The appeflant wrges that the mere

s14-58 *

i

il

“In Witherspoon it was held that
coastistionally be excowted if imposcd by & jury from which
lmbeurumdlrnnmutbm:rh.ﬂhnm:.m
opposcd In capital pesishment or Mave comscientions
acreples apainal imposing ihe death peuaky. The issuc there

i the right of the prosccution
hm:hmmwmmﬂac'
their rescrvations agaisst capital punishment would prevent
them &o{ mlhnﬁnparﬁnldecisiuulolkdd‘:nﬂ-
anl™y pui
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dence m the record from which tte jury
coukd fiud or reasonably infer that the oats
f2iled to measure vp to the requirements of
T.C.A Sections 47-2-314, and 4722-315, or
were “im 2 defective condition knreasonably
dangerous” to the plaintiff's Yvestock,

either at the time they were purchased from®

Ketth or supplied by Wiles to Keith.

As ne anderstand it, our Supreme Court
hzs gone no ferther than to bold that i the

abrence of contractmal pri;-i:y, Hability can

be imposed wpon the mmanufaictorer for
breach of mplied warranty when "one sells
any product in a delective condition uwn-
reasonably dungerous to the wser or to his
preperty” as provided iIm 2 RESTATE-
MENT {Sconnd) Torts, see 3024 (1963).
See Ford Motor Co. v, Lonos, supra, 217
Funn, at page 417, 393 S W24 240, and
Ol~cy v. Beaman, supra, 413 SW24 at
paze 3L

{8] This rule, of course, places a much
I-Laucr bt.rdn:u c-{ procf upea the pur-

e i1 aTees the role which allows re-
oy h;, thie jaurchaser from his tmme-
zte seler vader TUCLA. Sections #7-2-314
znd 47-7.313 of the Uniform Commercizl
Cole

- -

f7] Even urder the foregoing Sections
of the Uniform Comrercial Code, there czn
Le nio 1 juvery by the purchaser from his
trmmerliate sellor unless it is shown that the
grols purchased did net measure up to the
requirements of soch mmplied warraaty at
the time sich guods passed from the seller
to he purchaser. This is the point at whick
oy L1l eae acmind Keith fails to
ke an issue of fact for the jury.

Fur the foregoing rezoons, we think tke
learned trial J2dge correctly directed a ver-
dict in faver of Loth defendants and the
Julimeent of that Ceart will be affirmed
with ents The plaintiff will pay all of the
corts of this appeal

SIHKIVER, B J, and TODD, I, concur.

Jackis LAYMAN, Plalntiftf s Errer,
Y. ,

STATE of Teanessdh, Defendant tn Errge,
Court of Crimimat Appealy of Terncsace,
. Feh 13, 158,

Certiorarl Denled by Supreme Cogrt
Jaly 15, 1968

-

Defendant was convicted tn the Cr
cuit Court, Cocke County, George R. Shep
herd, J, of first-degree murder, and appes
was taken. The Court of Criminal Appealy
Walker, P. J, keld, inter alia) that &t wx
not error to refuse to declare mistrial for
reason of prospective juror's statements
where such statements and opinion wer
rumors as far as other jorors were con-
ccrned and counld oot have been prejudic!
to other jurors, especially where trial jodge

apparent.

Affirmed

1. Crimiazl Law <=1163

Verdict of jury, approved by trul
jodge, acaredits the testimony of the State
and resolves all conilicts in favor of States
theery, and conviction will not be reversed
en facts gnless it s shown that the et
dence preponderates against the verdict aed
in favor of mnocence of accused.

2 Crimlral Law <=1126(1}

Court of Criminal Appeals cannot re-
verse 2 convictioa unless prejudice resalts
from crror claimed,

3, Jory C2I3D)

Trial judgze did not abuse his discre
ticst n the examination of jurors in oucder
prosecution by I'miting questions sceking
to disqualify them.

4. Jury =143

It was not crror in morder prosecw
tian to refuse to dectare mistrial for rex

-

-

4 Of Prospechive JUTOLS iaitiucins
Lere ﬂh m}cmcﬂs and m- 3 wrre
. as far as other jurors were con-
{-,cd;ndcou!dmthnbcenprqncﬁcul

- other furors, especially where trial jodge
_;ms-_r.cd the jurer when his bias became

j-arent. '

2 crimlaa) Law €=831{F) .
It was mot an abuse of trial judge’s

. - .etion in waiting wotil two hours before

<l to furnish pames of prospective jurors
. defendant. T.CA. § 40-505.

: triminal Law €867

Allgwarce or tefusal of motion for
-erial rests largely in trial jodge’s dis-
--tion, and refusal of motm for mistrial

- relation to conduct of defendant’s co-
frndant was not an abuse of discretion
tere, from a2ppearance and conduct of co-

i iendant at trial it was apparent that it
dismissed the juror when his bias became ! s necessary to investigate codefendant’s

. ~:ntal condition.

v

Frinklin Park, Jefiersoa Gty, Rex
McGee, Kpoxville, Reger W. Smith, N
at, for plaintiff m error.

George F. McCaxless, Atty. Gen, Thom-
4 E. Fax. Deputy Atty. Gen, Na_shvrﬂ]e,
ix deferdlart in ervor.

OPINION

WALKER, Presiding Judge.

The defendant, Jackie Layman, has ap-
staled fram a conviction of murder iz the
fust degree, his punisiment being ficed
3y the jury at ninciy-nine years in the
State penitentiary.

He was jointly indicted with one Ovanley
Dunham, and they were being tried to-
zether g it developed that Dunham was
%a Jonger mentally coxpetent to stand trial

%e trial proceeded ta the coaviction of
tiy defendant. '
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A mistrial was declared as to him, and

the Soper Dollar Market ia New;ort, was
kifled at £:30 AM, October 7, 1565, a3 -
be keft the store on his way to 2 Lark with
$198526). An eye witness, Mrs Harret
Crurcton, Wentified the deferdant and Dun-
hzm as the perpe::ators of the roblery and
rmrder.

Two other witiesses saw Durhara im-
mediately after the shots were fired pick-
ing up the money, throw'ng it in a2 1962
Pootiac automcbile, and leasing with an-
other person whom they were gmalle to
Wentify.

The State’s proof thoroughly corrdbo-
rated the testimony cf the eye witnesses..
The day before the murder the defendant
and a man who fit the descriptica of Dun-
ham went to a wsed cir kot o Newport -
ard tried ot a 1964 Oldsmobile. The
Poxtiac wsed in the robbery was also on
the Jot. They had access %o the serial
numbers on the two aaterwohbiles. The de-
fendant gave the Oidsmchile rumber to 2
keysmith and had a key made for it A
short time lfater Dunham bad a key made
for the Portiac by the same keysmith
This key was also made b]r use of the se:r::.l
cumber.

[t] There are a number of other cir-
cumstances indicativg the defeandant’s puilt,
bt mo question B8 rajsed relative ta the
weight of the evidence. The defendant
tclied on 3n alibi. Under the rule set oot
in Cooper r. State, 123 Tenn. 37, 133 N.W.
8%, and McBee 1. State, 213 Tenm 15,
372 SW2d 173, the verdiat of the jury,
appeoved by the trial jodge, accredits the
testimony of the State and resclves all
coaflict ix {3nor of the theory of the Stat
The cooviction will not be reversed oz the
fads unters it s showa fhat the evidence
preponderates against the venfict azd ia
favor of the inaccerwe of the zccused
That kas nut beea done.

The defendant assigns as error that the
wial julge erred in wnduly restricting voic
dire examination of prospective jurors. It
is specifically conterded that the trial judge




erred In refosing a challenge for Gcse
as %o prospective jurors Earl Alooce,
Charles Edward Cate, Samuel E Strange,
Bobby Ontinger, Kenneth EBlack, Emmit
Lundsford, J. O. McCarry and Eex Allen
Grege- .

Ia addition to the regular panel of jurors,
a special paned of 300 was summoned for
this case. The judge gave the defendant
the choice of placing the regular jury first
ca a panel of fifty-four or of glacing all
the jurors, regular and special, on the same
panel  The defendart preferred that all
te on the same pancl I this way fewer
of the regolar jvrors wounld be drawn oe-
less the entire pared was exanuired

At the defer:lant’s suggestion, the pro-
Spective jurors were kept from the court-
room while most of the jury was selected.
They were brought to the judge’s chambers
ta small nombers and then called mdi-

vidually to the courtroom for their ex-

armigation.

Tte trial judge propoumled questions
cencernimg their opintons and bias and
whether they would te fafr and fmpartial
jurars, When he found a Juror competent,
he passed hhm to the State for examina-
tron; otherwise he excused him. In the
exazination of some of the Jurers named
by the deferdant, the trizl coort Lmited
exar.ination that sought to show they had
farmed cpinions hased on rumor or thkat
it weuld be embarrassing to return a ver-
dict ia the case.

Of those named Ly the defendant,
Charles Edward Cate, Samnel E. Strange,
apd Rex Afllea Grepe were excnsed by his
cuelominnt T hom, Frumdt Londsford
wizs fust chailenged by the defendant, but
the Ceourt Luler exowrel him for camse
Bobly Ouinger was excused by the Cenrt
for canue, Lut we belisve that the juror m
quection was Jxmes D Ottinger and bave
convideral his examination. The defend-
ant challenged ®ha for canse and later
peremptnnly.

Krne of the named prospective jorors.
were accepted as members of the jury.

" You would do that. Do yom Eave an

The trual court tlhtedlhedcfcﬁgm"
teen peremptory challenges, ore more ¢
i .

After defendant’s peremptory dun.:?
were exbausted, the oofy juror he o
Yenged for canse was Rex Alen
He was excused peremptorily by Dugt..
and was not a member of the jury

Eleven jerors had been sclocted o1

the defendant exhaosted his challer... { -

including the extra one 2Bowed Yy «
Court. The entire cxamination of ¢
twelfth juror s -as follows:

“a % * - Alipght goo  Call znoth-
Juror,

THE SHERIFF:

£52—Loyd F. Cashen
THE COURT:

Come right around here. Have
formed or expressed any opinion relat:
ta the guilt or innoceoce of Jackie La

man and Ovwznley Dunham or either ¢
them on a cherge of murder?

A No, I've not

1f you are accepted as a Juror, wog'
you go by the Law whick 1 give you &=
the evidence 2s givea you by the wit
nesses ?

A.  Yeh, I'd say | woold.

interest in this case?
A Na

Are you conaccted of associated with

any of tF parties?
A No, sir. ]

D3 ysa kaow any of them?
A I kocwed Sam a litle,
Kpew Sam?

A ¥Yeah, I knew Sam.

Bot that would not Le in yoor wak
about reodering a fair- verdct? Yoo

L I-——yes"sir.

rTY. PORTER:. i
D;d,mg,thatyoudidnottﬂof -

" 3% Layman?

No, sir, 1 dont know Jackie. .

.4 don’t koow aay of kis family?

. No sir,

¢ State passes the Juror.

JTY. PARKS:

Twhere do you live Mr. Cashen?
Baltimore Section. 7th district.

& you rclated to Charlie Cashen?

s Sen

. "¢ are out of challenges.

"= LOURT:

Do you take hime

rd

TTY. PARKS: .

Dont take him, we are out of cnal-
mges. .
HE COURT:

Alright, what do you say 10 the Jaror?
ATTY. DUNN:

Mr. Cashen &id yoa state you had not
formed an cpinion about. this case?

Mo, Tve oot formed-—5et of tafk-
od about @ a fittle, but Twe oot
formed o opiniun about M.

A

You've talked about # and }‘Oi.l"’t over-
heard other people talk about it?

A Yeah

Ta other words what you're saying is
then that you are standing bere today

with an opea mind as far as the guilk

a would do that. He is competent.

of LNDOCEINE UL ..

h;manmcnnctmcd?
A
Andifﬂmptcdymunjnror.md
you tock 2 seat in the box, and heard
this case, you would take with you ana
open mind, is that right?

A YuSi-f- B
association with Mr., Sam Overton dar-
inghisife&mchzwuye{fect?;ym
23 far as sitting as a Juror and Hsten to
the Law and the evidence?

A I;us:tmmmm.ﬁandm‘

just Snowed him.
Itm}du‘tbc-embmsﬁngto}ndm
sit as 2 Juror becaase of this knowledge?
.'\: No. |
Have you ever been a presecutor in 2
lawsnit?

Al
If we accepted you as 2 Juror and after
haﬁng;nofthclzwmdtheendcm:f,
if there wis a reasomatle douit left @
ymrmindutothcﬂm"f‘h‘—"cm'
fendarts, would you come cut and-vete
toacquit'thc‘m?

Al

B el it e = -

Yes sir.

Np, sir.

]
If I thought they was any <ouls,
T wonld ’

Have a seat please”

{2] The decfcase coansel d_id rot chal-
Yenge this juror for causc of indicate that
he considerel him disqualified for cauve
His statement was pot 2 peremptory chal-
lenge, and there is no showing that t}:e
aleged ecror in demyiag chullenges doc
cause resulted in the aoceptance of_ e -
competent juror. ~There is ro c_la:m that
this joror was amything but far. ) Frm::x
ourstmi;ol'othcrjnmrsoutbmrm
dire, 31 “wto were finally accopted were
fair and impartial. The jury was com-
posed of unbiased and wnprejudiced
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juruey, and we canoot reverse mmless prej-
mlice resolts from the error claimed Ses
Kirkendoll v. State, 193 Temn. 497, 281
S.W .24 243; Long v. State, 157 Tenn. 139,
213 Sawad 57, -

Our Sepreme Coort has said i Mahoa
v. State, 127 Tean 535, 156 SW. 458:

“The Comstitetion of this stzte guaran-
tees to the accused a fair and impartial
trial, which mecessarily inchades a trial
tefore a fair and i-.partial jury. The
Constitution Jues ot secure to him the
righ to challznge proposed jorors per-
emplorily. This is 2 privileged only
practed % ' ¢ accased as a matter of
free grace * - the Legistature. It does
cocure him 1he right to challenge for
any canuse which renders the jury partial,
tecanse it is only in this way that fs
guarznty of a fuir and bmpartial trial
can be secured 1) him i the practical
afrFrictration of justice. The night of
{- remptary cha’ :nge, which means the
richt to stin? aside a proposed juror
withomt agy assigned canse other than
the =ere chjection of the accosed, is a
riztt st can be regulated By statate
Ac was well £aid in Wootea v. State,
[57 Temm 182, 41 SW. Bl3), supra,
“Tte right to challenge is a right ta re-
ject, not ta select a jury. Ef from those
w™o remain an impartial jury is obtained,
the constitutional right of the accused
i maintained! ™

f3]. We do rot think that the trial judge
ztued his discretioa 1o the examination
of jurars by limiting questions sezking to

SV e

frocas cant in Kenoedy v State, 135
oo 310, 210 SawW2d 132:

“The next fansictenee is that the trial
c.:at erred in wodaly restricting connsel
f.r the fefeodunt in their examination
of prospective jurore.  The trial judge
has a wide discretion in these matters,
ord Bis acting will not be distorbed un-
Ty tlere has Leea an abose of this dis-

S . . | MDA, £

P e e T e e d

appears here. Foute v, State, 83 Tegy
i ¥.Ad -

[4] The defendant assigns a3 erroe ey
the Court erred in his examination of g,
prospective juror Bobby Lewis, and thy
he should have declared 2 mistrial whe
the prospective juror said in the preseny
of some already selected that he coald o
say the man was innocent when he by
alrecady formed an opinion on the cae
The trial jedge bad attempted to guahf;
the juror, but # developed that he wa
a2 close personal friend of the deceaws
and could not be a fair juror. He wa
excused for caase. His statements an
cpimien were rumor as far as the othe
jarers were concernsd and conld not ke
been prejudieial to the other jurem
especially when the trial judge dismiswd
tim when his bias was apparent. Then
was zo error in refosing to declare 2 my
trial for this rezsom

The defendant says that the trial judp
erred in not making the rames of pro
spective jurors availabls to him untd tw
Lours tefore the trial commenced

[5] Sectien 40-2305, T.CA, provils
that the defendant is eniitled to a Hat of
the jurors snmmon=d 2 reasonable tame
befors the formation of the jury s com
menced. The defendant had a local a-
torney and one from a2 oeighboring county
He and his family fived @ Newport, Tht
trizl judge &d not abuse kis discretion ©
waiting until two hours before the tridl
to Furnish the names of prospoctive juror
to the Jdefendant,

Ta Culey v, State, 174 Tenn, 168, 17
S W2d 259, the deferndant’s request poot

_to the selectin of a jury for 2 Tist of

the prospective jurors was denied him X
was held that, having hat a fair and oo
partial trial, be contd not cumplain of 5
error.  This assignment is overruled

The defendant enmplains of the conded
of tis codefondart Bunham in the g

LAYMAX v. STATE

Teca. £37

Cite an B 5. W 24 132

Fx,uhrebemd:cundummisde-‘

adant.

onthemrningoitheuial,cmsd for
~pham moved that the case be passed be-
Lase there was serious doubt s to
ether he was mentally competent to
=od trial This moboa wis overmuled
¢ case proceeded a3 to both de fendarts
1 the third day, at which time Dunham's
.-msel rencwed their Imotion to pass the
2s¢ and have medical proof taken 33 to
¢ mental condition, Durham had oot
.-me into the courtroom at this time. He
»5 brought in from the jail by officers
~.om his appearance and condoct, it was
sparect that it was pecessary to investi-
- his mental condition. The Court or-
ed a recess and had him sent to Eastern
ie Hospital at Knoxville for am ex-

The defendant Layman moved for a -

..erance, which was granted He also

moved for a mistrial for the conduct of
Dunkam Yefore the jury. The metion for
a caistrial was denied

The Cnurt called the jury back and ex-
plained that a situation had arisen which
nanc cocl avoid, that the case wor!d con-
tinge as to Layman alone, and that Dua-
hamt was to longer a pariy Aefendant

[6] Dunham’s candoct was oot such an
cccdrrence as would prejudice the jury
against this'defendant and influence them
in their consideration of his case. The
aflowance or refusal of a motion for a
mistrial rests hargely in the discretion of
the Comrt, and the trial jodge did not
abuse his discretion in refusing the mo-
tion for a mistrial - .

Al assignments are cverraled and the
judgment of the trial coust is afftrmed

GILLIAM and OLIVER, }J, coocor.



iy of 1he Comrissiva until such titsse 25 the court is in ses-
w0t Tl senh case the drecter or head of the facility * * ¢
sheil advise the afdict of the notore of the rrocced’m the
rezsen for Bix Jetomtfeal and that be will appear before 2
Jndoe 2t the reat coutt sessicn in centection with the alleza-
then et Beis 3 nercetic addict. Such 2 person shall 2lso in-
I"-':- 1'1c alfezed addwt thet he has the right to the aid of
counsg! 3t every stuge of the proveedings, that if he desires
e 2id of counsel 2nd s finamcially wnable 1o obtain ceoon-
sell counse! shall be awipend by the conrt, and that he i on-
titled 1o communicate free of charge, by telephene or Wetter
in erder te oMain counsel :m! in order to inform a relative
or friemd of (3¢ proceeding” (Mertal Hypiene Law, Sec. 208,
subd 20Y 28 amended b:- L. 1568, Ch i
“The Attorrey Cerneral arguces thar while swch 23 amend-
ment was desirable. it was net mandated by the Due Process
clzuse of the Cerstrution, and io this case the appeilant’s
richis were not wielated With this we cannol agree
“The Fouvriesawth Amendment 1o the Constitution of the
United Stztes provides that mo pesson shall be deprived of
iife, Lberty eor properwy withouwt due process of law. The de-
tention of this appeliant, who was charged with no aime,
agains: Bis will for 2 peried of three days, witkour notice of
the oziure of the proceeding and 2a opportunity 1o contest
the basis upea which the determination to restrain his Eherty
was predicated is so contrary ¢ our mest fundoments! ro-
tiers of fairmess that it must Ye deemed 2 ceprivation of b
ery withoot cue process ef law, if that coastitutional guar.
amv is to have meozeing at 2l ** *

“Whatever fustification the Legislative fiodings may
provide for the gltirate commitment of mzreotic 2ddicts for
tre2iment. or oven (ot temporary detention following 2 pre-
lirminary hearinz they provide ne besis for Ceterntion in 2
stxe institution — albeit for *enly” three days but which
cocld kave beez as much as five C2vs — of 2 person merely
suspected of being 23 addict without giving that persca an
cpporianity 1o be heard. [adeed, if any further refutation of
the ‘public necessity doctrine’ were ascessary, it is provided
by the very amendments to the Mental Hygisoe Law dis-
cussed above

“Havirg concleded that the temporary detention of the
appellant violated bis consiftutional rights, #t mest necessari-
Iv feliow that the subsequent determination that the def
ant was an addict, which wzs based 2lmost entirely on i::for-
matien obtaized dzring the pesiod of illegal detestion, most
Be set aside. Where we deal with violatioas of righis that are
so feadamental 2ed imrustcas on indovidoal freedom that
are so wowarmanted, we carnot. 2s the Attoracy General
asks vs. upheld the sabscguent fnding of addiction even
thought tic appellant eventoally received a hearing The
findine. resticz 25 it docs on evidence obtained daring the
crconstitational getestion of 1%e appellant. caznet stand ™
—Keazimz, J.

Scileppi and Bergan, JJ, disseat and would zffirm o2 the
prevailing opinion ia the Appellaie Division
¢In re Nzrcot™e Comrol Commission NY CeApps, 7/2/6%)

PRIMA FACIE EVIDENCE OF MIRANDA
COMPLIANCE SUFFICIENT AT SAIL HEARING

Fall determinciion of edmissikility af deferd-
ent’s sictemest improper ot such Fecring.
New Jersev Superior Court holds.
Ia meeting its burden of showinp that a bail appli-
cast is Tikely to To coavicted ¢f r"S..-"‘Ct: cc murder,

3 CL2222 .

and thus should be denied bail. the statc need only
show prima facie proof of such a likelihood. the New
Jersey Superior Court holds. Thes in szbmitting a
statement which the defendant mraintains was oMazined
in controvention of Miranda v. Arirona, 354 US, 436,
the state necd only prove prima facic compliznce with
Miranda’s standards, (State v, Tucker, 6/13/63)

Dizest of Opimicar “There are twe siazes in cvery bail
hc:rm- m a capital crose fissg, Lo determing the amisxitili-
tx of the evidence presentedt aad sccord. to cetermine the
suffciency of the evidence, ie whethen the preof is evident
or the presumption great that the defendant fs in danper ofa
Jory verdict of first degree murder. Io both stages thc berdex
is on ke state 1o overcome the constitrtional right to bail
State v. Konigshberg, 33 NJ. 367 (1950}

"Ozly where the state carries s burder in both stages
should the accused’s application for bail be den’ed. State v.
Keoigsbery., supra, 374, 377 — the state may do 5o on affi-
Cavits and depositions. State v, Konigsberz. scrra, pp 373-
379, State v. Kehr, 33 N1 381 (19601

“A foli pretrial Bearing as to the acmissibifty of 2 _state-
et on a bal epplheation is in contrivestion of State v,
Yough, 49 N1 587, 590 {1567) and Staze v. Green, 49 NI,
244 (1967). A bai appCeation is a prelimisary procesding

“Al this stzge of the proceedings the court does net sit to
ty the merits of the case or enter Iato 2=y nice inquiry as to
the precise weight that cught to be piver the evidence, State
v. Czpawarna, 3 NI Misc 876 357 (0 & T 1925 nor is
there z need to go into detail when considering 1ke cvidence
for porposes of 2 bzl zpolication, * * ¢

“Considericg the prefiminary nature of td's application for
baiff, the Ederal use of cvidence in kez-ines i conmection
themewith and the policy arainst fragmcnt:ng the trial by a
pretrizl hearing on the admissibility of the statement il the
state need do s deronstrate by prima facie proof that the
requirements of Mirands, supra, were met before the de-
fezcant sigaed the staterment™ —Camarzta, J.

(Stzte v. Tocker; NJ SuperCy, Essex Ctr., 6/11/58)

I'-éaons UNABLE TO IMPOSE DEATH-SENTENCE

CAN BE EXCUSED FOR CAUSE
New Jersey Supreme Court emphasizes dis-
tinction between opposition to copital punisk-
ment and ability lo returm verdict corrying
decth penalty.

A jaror cannot be challenged for cause on the sole

ther prnbmldcmmm_mg jror toug be K
atle 1o return 2 yerdict carsying | th: ceath penalty in

_agy.case. challenge for cause is . the New Jer-
scy Supreme Court holds. [Stalc v \‘[ztlus. 7/3/63)

Digest of Opiniomr *Qur cases define caose W terms
arresable to Witherspoon, 3 CrL 3109, Mere oppositicn to
¢ €eath penaity, whether it 2rises from 2 reBgions or com-
scientious serople or amy other source, does not constitute
czuse for chalienge. Rather it st zppesr that the prosoes-
tive jzror is mrable to retura 3 death scmieace ne mailer
w72l may be the facts of the case * * %

“Ia the matter tefore vs the trial coust applicd the coz-
ezt of cause ® * * sotlcd by our cases. The trizt court iself
gzesiozed the voaircmen o3 ths tepic Each prospective
Jjurar was asked whetker ke held any reliclovs, cornsciemzious,
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of sersoaz! seruples of ariaiazs i ¢ppoaitiod 1o capital puz-
hmeat which woJld ronder Rim pacble 1o setwra 3 verdicl
carmyiag t2e Jdeand ponaly. U the juror s=id he did, e wis
questigned further o2 ths matare of M belich, and was fizgl
Iy coaronicd wid ths gunstion whilhor Bis vicws wirg 32
frm and fined that ke was cnable to ralum s=ch 2 verdict ia
amy casc A veziromaz wha said Be was thus wnable 1o do sa
w5 cacusad for cise SO zlso. the trial count eacused for
case 3 jorar wha wia 50 frmly of the view th: murderer
shou’d iiz that e gould pol cecomman. die imprisonment
Bo1 2 juror was 2ot eacused merely bocutac Be was oppascd
ta capitz] punishment, Thos a Jurdr (Williams) who admit-
ted exprosaing douhis aa 1o Supitsl pusiabzment, was permit-
ted 13 sorie Secause Be said ke wos nozabeless shle ta re-
sera 3 dearh rerdict Sa zaacker juror (Booth) was acceicd
desoite 22 avowed reluclaale o vote for such a verdictl, and
st asother juror (Rockrick) wko axpressed az inciination
toward life impeisonment. although uhimately challenged
poemptorily by the Stele. was oot excesed for ‘cause’

“Henoe the jury was selected with the correct test in mind
We hove examized the record ta see whether the trial count
coneheless ereed im its evalustion of the 1estimory of any of
the vezizgmen * " °

W fiad zZo errar. We thizk the testimacy of ozly 2 few
vesiremzn peod be dscussed Ome juror (Schacll) asked
whetsar Ee was umuble (o 23y case to vale for & wescict
carn ity with @ capital puishment” said at firss that be &4
cot hmow, pever bovizg before been confroated with the
questian; thee that *l 2m nak sure. but I think so." Le, Lhat
be was gazble i= any case 1o vote for a dezth pezalty; 2nd fi-
paTly thot | caz’t definitcly say I could oc coxléa’” He
was excussd for cause, and we thizk preperly. The rixd
court &id mot state the precise basis of is ruling It cocld
hzve been that the juror was wnable to consider the subjoct
of pecaliy, a finding which such tetimony would weil war-
raat. Bul, if wg accept lierally the juror's finsl statemest
that ke could soo definitely say whetber he was uzadic 1o
vate for 3 death samtence, cause was mooctbeless established

The State is entitled 10 a2 juror sbo is impartal, ie, One

wha s czncble of coasidering whether the dezath sentencc
£y Be Bt Tmpurtiality is 2 positive anribute. Its pcscice
raust appeas affrzatively. If a juror, ackaowleczing racial,
TelrioreBE ethaic Bias azainst 2z accused, is veableta say
“whetker e con1¢ or could mot judge the casc on Be merts,
k2 is 2ol 43 impartial juror. So here, the State is extitled o
a jurar who caz at least assure the court that he will Judze
=Angther jurar (North), asked whether stc bad any reli-
gious, persoaal or comscientisus scruples *wkich would make
you tzable 12 azy case 10 vote for a verdia czrrying with &
the ceath pemaly.” answered that ° feel &t would be very -
foult for me to meke sech a decision,” and lazer that “Well,
tis is 2 very dficul thing for me to say. | really doat ap-
prove of toking zacther pesson’s Efe oader any dlrrumsianc-
es Frhink it weuld be wery difficult and fally:

Q. I wzct 19 keow whetker you have zay such faed be-
Lef that you would be uncble 10 vote for 2 verdict carrying
with it the deztn pezsly io any case

*A. 1 think | would be unadle 10”

Tte jurer was excused, and for the reasons we have givea,
we tunk propesiy.

“Another jurar {Hugkes) said “There i some doubt in my
mind” that “It"s hard to explain ['ve — 1 dogt keow
really if I vould your Honor” and finally:

{0, well, do vou have agy swh state of mind at the
muoment that you would be unable ia apy case to vole for a
serdal wartyime with it the death peaaliy?

"A_ Yeu, [ think I mipht be waable ta”

717162

Azuiz for the reasons alresdy given, the trial court correctly
to'd the jurer should be excused for cause ~

~Althouph we find a0 errer ia the trial coun’s actions as
to a8y vemireman, we should add 2 word soacerziag the im-
-t of an errozcous exciusioa of 3 jerer * 7 .

=The theais of Witherapoas is ibut perscas who disike
czxial punishment but are zaneheless cunable of weighizg
the pomaity issue coastitwle a segment of tBe communiy
wikiz the concept that a jury shall be drows from a cross-
sectica of the commuszity, The errozcows caclusion of some
jerers docs not me2a that the balance ol thg jury List was
trerchy deprived of representatives of 1hat segment Nor
would it matter if no member of that segment iz fact was
sclected. A defecdant’s right is to a fair oppostusity to dnw
from all relevant segments, and unless the erroncous rulings
amounted 10 a denial of that opponunity, the constituticzal
right was not infringed. To beld otherwiss wou'd burden the
judicial process with po demotstrable juszification. Aad we
think it correct to acd that if the prosecution &id sot vsc all
as peremplory challeages. that fact may be 8 relevant
makcweizht, for ® is not uareasopable to assume that the
remaipizg challempes would have been used, had the trial
court ruled agsinst the Stale oa iis chjection 10 a specific
suror. Here the State nsed enly T of 2s 12 peremprocy chal-

leapes. NJS. 2A78-% RR XT7-Xc)7 —Weintrash, CL
(State v. Mathic NJ Sup(e, 1/3/63)

NEW JERSEY DEATH
PENALTY STATUTES SURVIVE

US. v. Jackson, 3 Crl 3003, Joesn’t viriare
stare murder statutes permitting ceatk sem-
tence except on mon-vull pleas.
Basic differences in the way New Jersey baadles its
murder cascs 2ad the way the federal geverament pro-

sccutes kidaazppers ‘convince 2z majority of 1he New -

Jersey Sepreme Court that US. v, Jackson does R
require any change in the stawus quo in New Jersey.
Jackson, the majority points out, involved a relative-
ly simple sitcation. Under the feceral kidrapping stat-
use 3 defendant was subjected to the risk of the death
scrtence if he was tried by 2 jury, but n0 more than
life impriscoment if tried by a judge Ia such a sys-
tem, a majority asserts, “it is perfectly plain thar the
Sixth Amecdment right 1o jury trizl was Infninged”™
Oa tke ciher hand, the majority finds 1hat the New
Jersey Homiide Statute habors no such problem. The
deatk penahty does not depend upos wheilr 2 1o guilty
plea is tried with or without a jury. Indeed the right to
trial by jury caanot be waived. Thus, unlike the kid-
paping statute, there is fo pressure o8 one who stands
trial to forego his right to a jury. There is 2 smilanity,
the majority admits, @I that a federal kidzapizg de-
feadant who pleads guilty cannot be sentenced 1o
death and 2 New Jersey murder defendan: who offers
2 non-vult plea (acd it is t2atamozat to a plea of guil-
ty} canaot suffer death. But, here also, the maRrity
distinsuishes New Jersey procedure from the federal
The foderai defendant had 2 right 10 plead guilty
ender the kidaaping act, while the state defendant kas
no right to plexd non-velt. The anceptanes of the non-
vult plea rests in the diseretion of the court. and 1a Je-
ciding whather 1o acoept the plea the judae passcs
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Sites 350 US 62 & wos polzted out, 2, TL: "Given the de-
cihions of this Count Ba Nahriser 2ad Lewis suprz, which
wOE 03 he bodks 2 the Umye of potiioner’s trizl xnd kit
uiouched by Alberison v, SACB. supra, we are vzable o3
view his fuiiire 10 prosezt this disuc 2s an cffective waiver of
the coastiiniional privitese”

“The above quatsd observrticn, which gives recogaition ta
Qe pre-Marchoer foroe of Kahriger 3038 Lewis, s equally
IPo3ES 10 pov adtempt to divize whetker ar pot the com-
peled @Eselomires may Rave coatributed 13 the ficding of
et made by the tial judze We are cnable to state that the
record demonstzates bavoad 3 ressomable doubs that 1he trial
Judze Cespite Bobriger and Lemis rojectsd the robutive
viloe of the compellad disclosures and relicd salely on other
evidezee wkich is not sebjer 1o the Fith Amendment chal-
Lemze, 1o view of this we are sot perscaded by the govern-
Swnl’s arpument ther the izl judge must be peesumed 1o
Bave overgised his abilzy to discriminatcly treat the impra-
pely admined evidenoe withowt drawiag acy prejudicial in-
ferences tberelrom Such arzumeat overlooks the fact that
the izl judge wanld have Bod oo ressos, in this pre- Mar.
Zemiotrial 19 regard the recitals of the stipulation coa-
cerzg the appiivalion for and isuasce of the fedesaf wa-
£eTiZg 13% S1amp a3 being aadmissible amainst the defendant
03 1 Fifth Amerdment challenze, which arthoush pot made
was. pevertheiess, in the postere of this fase, not wajved,

"Uzder the cireumstasees of 1his casc we Bave =g basis
far concluding that the errer was hareless That there was
<ompetent evideoce vpon which the trizl cowst mizht kave
refied is beside the poiat The trial Judge kad no reason 10
reject what the teachizz of Marchetti has since estahlished
to e inzdmissible ez a proper zssertion of the peivilegs
azaiegy self-lacrimination™ —Castle, C.J.
{US. v Lookretis; CA 3, 7/15/€8)

MARCHETITS INAPPLICAEILITY TO
FORFEITURE PENALTIZS SZAFEIAMED

CA 6 restates its position that Marchetti v,
US., 390 US. 32 2 CrL 3i02. does not pro-
kibit chil penaliies.

12 the first clask of :he creuits over the scope of
Marchetii, sec 3 Crl 2051 (CA 7) and 3 CrL 2083 (CA
€). tie US. Court of Appezls for the Sixth Circuit
mzkes clear thet It is rot akour 1o retreat from its po-
sizion that Marckeii Joes not prokibit civil forfciture
proceedings azzingt gambilers wko fail to register
ender the applicsble IRS [aws. (US. v. One 1965
Buick, 7/19/635)

Dizest of Opiniva: “Aopellints srousd their peution for
rehearing on Azzolini v United Smies. 3 CrL 2062 {712 Cir.
1365)

TWe comsider Grosso and Muarchetti in 2 Jdifferent “lighy”
thua d&id the Seventh Croull As ws pointod out in our opin-
L2, te Supreme Court Emited its bulding to criminil cases.
* % % dtis por for s ta extend Grossa and Marchatti 1o civil
€y and theroDy enemnt [om tastion persass wha derive
Lo Inveme fom saliwill aotivities besuse they assert
their FitA Amendment rigii in 2 crimingl emse Thege is
such s thing us un obilation 1o 4y the ondse tax. Ewven
thougl sech a persca moy sol be cocvicted for crimingl vie
Loz, beoasse of enclusivnsry rules of evidesce, ke suli re-
maizy cwilly Luble for the pLex,

TTee steiute (36 USC Sco 7302) mukes it grlzwfal to
huve OF Posacss aoy propenty istesded for wse im violyiing

E-7-£2

the interagl rovenus laws, and no properiy righis cust is
s2ch property. The farfciure action is im rem azaizsl the
ProperTy 50 used 4 0

"Iz any evenl, the property forfeited was found 10 be con-
traband acd appellints arc aok entitled 1o have & returacd 10
them™ —Weick, CJ.

{US. ». Occ 1965 Buick; CA 7, 7/19/68)

LAEATH PENALYTY STAYED PENDING ETATE
CETERMINATION OF WITHERSPOON ISSUE

However, CA 5 affirms district court's dis-
messel of kobeas petition om evidentiary is-
Sues, 2 Crl 2139,

A Louisiana Negro scntenced to death for the rape
of a whitc womana loses his origizal arguments before
the US. Court of Appeals for the Fifth Circuit, which
upbolds a Jistrict court dismissal of his habeas COpUS
petition, but. in view of Witherspooa v. [ilinois, 2 CrlL
2341, 2ad a due process claim based on racial discrim-
inaticn e may yet escape the death penalty. His peti-
tion was dismissed by the district count, 2 CrL 2189,
before Witkerssoon was decided.

The Fifth Circult retzins jurisdiction 2s 2 means of
coninzing the stay of execution oa the condition that
the defendant seek immediate relief in the state courts
o1 ¢ basis of his newly raised claims (Brea! v.
White, 7/18/6%)

Digest of Opinion: =Appeflant * * * mrges as error the ad-
mzssion in evidence of tke facteal details of 2 previous can-
viction for disorderly conduct for inszMing » “white grl” and
urzes that racially directed references to the conviction by
Lhcproscmotdc::icdhim:[:.i:triaLThcdcuﬁsofhispre—
¥ious coavictioa probzbly were admissible under Lovisiang
Lw [LSA-RS 15445, 415 and 495. However, the admissi-
bility vl zoa of the evidence under state aw is not determi-
salive of a vicizlica of a federally protected richt Burns v,
Ecto, 5 Cir. 1967, 371 F2d 598, 601, The prosccutoc’s de-
scription of the victizs as “while £irls® revealed pothize Ry
the jury could not iself observe when both testified as wit-
fesses, 20T were the prosecutor’s comments so iaflammarary
25 1 infrinze any fedorally protected rights, Id * ¢ ®

“Fimally, appellant assigas as error the District Court’s re-
fusal to grant him leave 10 amend bis petition ‘o preseat
five additiona! substaniial challenpes to his senience of
Ceuth” ™

Tie appellant conicads that tke abssnce of cuatroikeg
standards wader which Lotisiana juries decide whether 1o
imposs the decth peraby violares due process and also re-
salis ia diseriminatory impositios of that penalty oa Negrocs
cozvicted of rapiay White women. He alio mainizins tha
the $muliaaeous submission 1o one jury of cuih and puaisk-
ment bsues fortes the defendunt 1o waive his Filth Amend-
weal peivilere a5 o0 the bsue of puill in violation of the
Fifth and Fowrteenth Amendments. Of pamicelar intersst
Bere is his claim ihot enclusion of veziremen from the Jury
who have soruples agzisst capital punishmem violutes bis
rizhis 1o duc mocess and equal protoction,

Those cistinctions bave pot been prescated 10 the stune
courts. Appellaot states, and we 2pree, that these issues 2
such thor the Louisiana courts are best equpped 1o rels oz
them, This i3 especially truc of the contention 35 10 the ov-
clusiva of scrupled weniremen,

Tl appears that the only pertineat Loubsiana staruie Fro-
vidos dhat "t B ogood cunse fur chsllenge om the pam of 1as
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proseiution. but noas oa the purt of the defense, ® * * rhaz
the jurae tendered i a2 capital case kas conscicatious
soruples Azaiast the inflicica of capital punishmeny * »
LS A-RS ary 15332 (2) This statvte js nearty Wenticz! 1o
e Mlnols stuzute izvohad ia Witherspoon, and ihe Tenas
slatite iavdlved i Spezcer However. bere, pnlike Wither-
spooz ard Spezcer, the rucord befoce us coalzing mo evie
dence conceraing the numher of veairemen, if a=zy, who were
ewcused boczuse thoy hud soruples azainst the death penzhy;
or i amy were 9 evonsed, wicthor (e challemres were based
@2 “gemeral vhjections Lo the death penaky or * * * conscicn-
Lots or relizious scruples against ity infliction.” Wilerspoon
v. Dilizais, supra at 4397, or whether the challenpes were
based on clearly expressed statcments 1Bzt desaite any
civieoce adduced at trial they would vore azaisst the death
pezzally o that their view was such as to prevent 29 impar.
tal Cecision on appellaat’s prilt vel oo, Id ot 4507, B, 21,
Therefore, o3 the record before vs, it czanot be determined
whether Witherspoor invelidates this appellant’s death sea-
tence . e

“If the louisizea counts determine that Witherspoon re-
quires reversal of appalizzt’s sentence the acher constity-
ticaal coatemtiors which apsellzat sough: to raise before the
Diszrict Court will become moot Speceer v, Beta, 5 Cir
1968, ___ F2d ____ [No. 25543, July 18, 1958] Om the
cther kand, i these coctentiaas are presented to the state
courts aad if the store coumts decide that Witherspoan does
not require that bis seetence 1o death be set 2side, these zd-
dticna! isstes would remain wiakle and should be deter-
mized at tke siaic lovel OF course, B the Louisians courts
€0 20t gramt the witt appeilasr cam retwrn to the Federal
Court for s imescapably indepeadenm: fudgrment on federal
issces” ™ —Dyer, J.
{Trent w W‘.-i:.:: CA 3 7/18/€3)

SZNTEXNCING OF NEGRO
RAPISTS NGT DISCAIMINATORY
CA 8 rot persuaded by staristicel argument.

As Tiateresting and provocartive™ as the statistical
study atlempling to demonstrazs that a Negro sez-
tenced 1o death for reping a white woman was denied
equal protection of law may be, it docs not. according
to the Usied Sicies Court of Appeals of the Eighth
Cireuit, previde cooupd of 2 basis to rule EnCogsiia-
tiona! thetdeuth sezicnce haaded down by a Garlzad
Couaty, Arkuzsus jury ia this purticelar case. The
stedy does zor relute specitically to Garlend County,
e Count points out, “we are tot yet ready to nu!hfy
s petitioners Gorlend County trial on the busis of
Tesuils  pemerally, bul  clsewherc, throvghout (he
Sould " (Masweli v, Bishop, 7111768

D{;'e_\': af 0,7 N “Nowwells Proscr! arpumen? that Ar-
kadssy diserimizaley aniiag Nerros in the application of
Lo Ceatd ponally for rune, and thus vielutes the Equal Pro-
tection Clzose und =ls0 2 USC. Sec 1981, ronts on what iy
dentribed os zewly Cisuuversd evidense which becume avall-
abic snce Lis veuns Capasition of Mazwcl's {irst kabeas
appexi L fa auld, = ke words of the petiion:

He s

This evidenve consinia of the resuts of a survey of rape
CLZVLiCas dirine Lie poriod 1945-196% 9 2 reproeniative
2T of Ziaclous cousiius compeisizg more thaa 475 of

the papalaticz of tie Nidde of Ackansas The SLrTCY was
concuctzd i3 tRe sumimer of 1565, as pars of 2 study of the
Fppucation of the dath sezalty for rape is eleves southers
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stales. This comprehcasive study required the work of 2
Liw students throughout the summer, the cxpenditure o
maore than $35,000 and numerons bours of consultative time
by expert criminal lawyers, criminologist and statisticiges
Pettiozer, who is an indigent could pot have himsell al amy
tme during the peior procecdings i bis cause corduca
such 3 study> 0 * »

“The study disclosed thar, ia the $§§ Arkansas cascs, M4
defendants were Neproes and 21 were whites; that 33 had 3
praiousrmd:th:tléwmhmtohubcmi:m
that 39 victims were whites, 15 were Negroes, and the race
of occ was uaknown: that of the victims., twg kad prioe crim.
izal records and 31 &id nots that 16 victims had a pood repo-

u:ianf&rch:s:hyudﬁhad;lhaumcciwdzhcdcuhuz-

leace and 47 hife: that counse] was appointed in 33 cases and
rctained | 9, that iz 23 cases the offender was kaown by the
victim aad in 26 he was wakngws; that the offender 223 the
victiz had had prior sexoal rolations iz 4 casess and that in
12 caszs a2 plea of guilty was entered.

“From this Arkassas data and his stedy Dr. Wolfpang
concludedt L Factors not significamily associated wih cither
the defendant’s race or with the sentence were the place of
oferse, natare of entry. plea. type of counsel, dorasion of
tral, seriouszess of injury to the wictiza, type of prioc rala-
tionskip between defepdznt and victim, the defendzar’s pre-
vicus reeord, 2ad the victim's having dependent childrea. 3
Fators eot significantly associated with the defendant’s rece
were the commission of 3 conlemporarcous offense and pre-
vicus imprisonment ) Factors st sigrificamly associated
with the sentence were the defendamt™s marial status, his
2ge, the victim's age, t2: display of a weapcyn, axd the de-
fendant’s having depeadeat children 4. Factars whick were

Tu i tly associated with seazence were commission of 2
Coniemparzacous offcose and previous imprisonment §.
Factors which were significantly associated with the defend-
2at’s race were marizal stazas (a Ereater perceataze of Ne-
groes than whites wers not married), d@splay of 2 weapon
{more Negroes than white used oze), the defeadant’s age
(more Nezrocs were youns), the victim's aze {the defendants
were white more frequently ia the older- defendant-
youzger-victim combination), ard the existence of childrea
d:p::dcmnntb:dcfmd:ntmor:u’h&uhadﬂ:cm).&h
aaalysts of significast associaion with defendant’s race or
132 scafence was either HESCOCSSary of not passible with re-
spoct to the wictim®s prior record, her reputsticn for chastigy,
the force employed, ber pregnancy by the offense, pojor sca-
ual relations between the defendant and the victim, and the
defcadanl’s sssertion of the dofesss of wsaniy.

“The stedy covered other Kems, toa, but the analvsis wax
coafized to those particular kems i which ihere was sefil-
cieat information to display statistically and 10 treat statisei-
cally”

“The witness ther further conctaded (13 tkar the erizieal
varizbles were race of the offender, race of bis victim, and
sertence: (I) compared to other rape defendzats, Negroos
convicled of raping white victims were disprepartionatehy
sentenied Lo desth: and (3) “no varisble of whick acalysis
ws possible couid secouns for the observed &sproportioazte
frequesey” * *

“Reccived in ovidence was 3n okibi meparad by the
Urited States Bureas of Prisons. This skowed that for he
¥eurs 193062, 436 pursons were crecuted pader il anthor
iy in the Ushed Siares Lor raps and that of these, iy 33
wos whie bar 399 wore Negro azd 2 were of oiter rooss,
aad that for thc same periad, 3993 weore aascuied Lo mur-
Sor azd, of Nese, 1,630 wirs white, 1619 were Nogro and
39 were of other racon
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Jent then i b vour »wara Juiy 1 sy guilly by vour verdicr
seaardtons of the prosumption o 1asovence and the further
[zt that the burden of pr.:..f is cpoa the Siaze

=This nvpe of imatraltion o3 the orosumpion of innocence,
2nd wvaristioes ppos #. Bus 2 longy Bistory, This Couwrt his
condemined it as boelag too Llusen for the ordinary juror wo
comprelend. o smart.” musleading, 2ad calculared 1o coo-
foss the jory, Y2 Murphy v Siute 193 So.2d 547 (Miss
1967) & was held thar in [Liare cuses the graating of this in-
straction will gonsdinite erron ond o close cases, thar R
wiil comatizute rovensinle orran” 12 at 848, Prosecuting
sos for the staic wore drected 10 refruia from re-
.,...:a._':' g, and frizt judsos 1o refise to grasr ™ —Etk-
ridze. Chi

{China v State; Miss 3002 7,5, 63)

ERE INQUIEY INTO PIOSPECTIVE JURORSS
DEATH PENALTY VIEVWS KOT HARMFUL

Marvizrd Court of Specizt Appeals cites CA
45 lecd opiniprn in Cr: wicrd w. Bourds, 3
CRL 2677

Mere ingquiry inta a p:aspc;..i\-c Juror's possible
r'"..p'.'cs agaimst capital :.-:.‘.x,...ur::u ¢oes not deprive 2
&l uli.m fzcing the death penalty of his constitetigzal
righis, ike Marylasd Ceunt o[‘ Spcc:.al Appeals Bolds.
The coart does oot Belicve that the U.S. Count of Ap-

»als for the Fourth Circuli. in Crawford v. Bounds,
demanded such a ruler judeges who made vp a majority
of tkat en baze reling simply held thar the Constiin-
lion forbids disgualisiccdon of jurors simply because
of conscientious objeciion o the Jdezth penalty.

Tte court also fi=ds cuthormiy for s position in the
S: .preme. Court opumc 25 concerzed with the compasi-
toa of jurles sitiime i1 capitel cases The isste In
Witherspooa v, Llizols. 3 Crl 3109, “was a narmrow
cre. ool bvolving tie sishi of the prosecuticn to chal-
lezze for cause thase praspective jurars who state their
reservatioas azcinst cesial punishment would prevent
them from maxin2 za impertial decision as to the de-
ferdzpt's guile™ {Curtis v. State, 7/2/685

Dt'_::rsr of Oninien: The appuiient was found gullty of fora

sree murder zzd sentenced o life imprisoament. On voir
dr.. examinaiion of prospective jurars, the prosecutor asked
cach of the jurers, "Do rou buve any corssientious scruples
ageinst cepital puaishment® Noae oftbcj.'mn answered in
the wTirmative 1o s vuestion, Upon cemplation of the ex-
1mInalion, bBotr 3o srosoouior cod the defonse stated tRot
they wore satiaiicd w2 the porv 2a sclacred

The appeilent gow custends that be wus “denied due proc-
esy and egual protection of the laws by the court’s nguisy
mi the prospective jLrons’ bBejich regandine capiizl puaish-
| S

At he

he pory wos soieciod a 1963 statuee pfuhb.hd
i SOperwen for sesviee as 2 juror by
ant cwnial penishmest We think

th, ' 1

{ i L:.,c‘.»[iu rovezled that a pTQa"h.‘L..i\L
rur oenlenia u.l a bl apenasl capilal punishmezt thet
erer cowld ol hove hoca cwcinded fur that resson. The
goentiod s, Lhorwoerc, stk thoerc wos soebh as abose of
doacrctioa o perniiiing the ceesiion o be wsked 2s o re-
guire @ roversal W e _]-.I_ SEEL W find that there was not.
The appeilunt wroes thul Woe wiwere avkiag of the quastion,

Ll ST g
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eo maiter what the resely may bave in fact been, wiolutes his
consxiiutionzal righls We do not apgree

“The mere =siing of 3 prospective jurcr whother he has
acy cosscicalious scruples apaisst capital punishment docs
st establish a sysiem of jury sclection which, oe fs face,
shows discrimination and exclusion so as o make the in-
quiry, standing alone. goconstitutional. And even if it &s as-
sumed that there was a resulting danger of abusc therchy,
puitizg the burden wpea the State to show that there wis no
caclusicn or discrimination, i is clear from the record. 2s
above stzied, thar there was no discrimination or exclusion
kere

“We fizd scpport in our bolding that the mere askinz ol a
prospective juror if be has asy coascicatious scruples apains
capital punishment I not wpconstituional in Crawford v.
Boundi, 3 Cel 2077 " *

“Tte lead opinion concluded that the potitioner’s ™ * *
comstituticnal rights were wiolated by the manner in which
the jury to determine his criminal responsibility was sclect-
ed. 2ad partcularly Because the prosccutor was allowed sus-
cesslilly 1o challenpe prospective jurors for cause who ex--
pressed semiimenrs zzainst capital punishment and thus o
disqualify 2 substansiz] segment of the panel, without the ad-
ditional determizatica being made that their objectiszs 1o
capital puniskment world preclude them from rerdestng a
falr verdict oa the issue of guilt® * * *

“We think 2t clexr that the halding of the court was seedi-
cated oa 1Be fact that the method af,ur]r selection r::.-h....
in a systematic exclusion of jurors and not that 1the mere in-
Guiry as to belief zpalast capital punishment was 2 coestity-
tional wiclation.

“We [ind further support tn Bomper v. North Caralizza, 3
Crl 3119, The petitigrer areued that bis consttutiozal right
10 2z impartial jury was viclued i that capital cse when
the prosecutica was permitted to challerge for conse ali pro-
spective Jorors who stated that they were oppesed 13 capizal
puaishment or kaé coascienticus scruples agaiast imposing
the de=thk penaliy. He asserted thar 2 jury gualdfied wader

such stendards must gscessarily be Based watk respect to 3 -

defendan:®s ruill and that be was denied his right under the
Sixtk znd Fourteoath Amendments to wial by an impartial
jury. Tke Supreme Court refused to zecept the contention.
stating ikat be adduced a0 evidence 1o support the claim that
2 jury 50 sclected was pecessarily “prosecution proac” and
that the materials referred to in bis briel were oo more seb-
stzmiiol thaa these brovght to the Court’s attention in Wikh-
erspoon v. lliimois, 3 Crl 3109, decided the same day.

*Ia Wikherspoon it was held thar 2 death sentence canag
cernstautiozally be executed if imposed by a jury from whick
Bave been removed from couse those who, without mare, are
opposcd to capital punishment or hare coascicerions
soruples aziiasl imposing the death penalty. The issue there
Wls 3 8ArTOw ofe, Aot wvolving the right of 1be proscoution
ta challease for cause those prospoctive jurors who state
their reservatbons agzainsd capitil punishment would provear
them [rom making un imp.-.lni.-d dedisioz as o the Jdofead-
ant’s guilt

“la ihe imstant guse the appellzat adduced ro evidenos o
se7ert 2 claim 1hat ke jury which coavicted him was ‘pros-
ca:.;J.io:: prone” oF 2 Be pow wrres. that Be was faced by oa

axma jusyT of that shey were 2l “desth qualified.” or that

they wore olher than impartial The materials oa the subject
mweationed in Ris briel - “public opirlon polls condadte = by
Georze Gallup znd E.I:!.a Roper as reportad i3 the Washing-
ten Post” aad a3 arwele 5y “Profussor Ober * * * im0 32 Teowas
Paw Koview 545 arc lews subsdannie] thas those brousht to

3CL2353
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e Court’s cttontion 2 Withenspooa and referred to ia the
briel i Burpor™  Ook I
(Certis v Sizic Mo CSpaza 77268

33-MONKTH PRDBATIO\ER WAS
KOT EXTITLED TO JURY TRIAL

Durccn v, Luuisigna, 3Crl 3062, didnot en-
titte NowJersevire charged under Disorderly
Persons A0r to trial by jury.

The US. Supeeme Court iz Duncaa v. Louisizna, 3
Crl 3062, rulod thet if a defendznt was i gopardy of
being senterced to o jail term of two yeurs, a wrial by
jury was pequired. In Dvke v. Taylor Implement Miz
Co.. Inc.. 3 CrL 3033, decidad the same day, the
Couni held thar it the maximem seatence that could
be imposed s sixn months, 2 jury trizl is pot needed
Arplying the guidelines suppled by those cases, the
New Jersey Supecior Court, Appellate Division, de-
cidss that 2 defendaat charged with three counts of 25-
sault and battery uzder the Disorderly Persons Act in
addition 10 a charge of resisting arrest ia violation of a
tocal ordizance. is not entitled 10 a trial by jury. ia the
case of =2 assaul: and battery under the Disorderly
Poosons Act. the court explains, the sentence imposed
canmot exceed 93z yar. “We irs oot persvaded that a
disorderly person offease of the kind here coasidered
should be ceemed other than petty becazse of the

ne-year senizace that could be impased, * * AT
{State v. Orwezs, T/I/68)

Dne_u' of Gpiriorr “Defendont was coavicied m Newark

emaipal Court 02 three charpes of zssaplk and bastery

u...cr the Disarderly Persons &:1(\.]3 24 170-26). Two uf
these izvolved police officers acting iz the porformance of
thely duties wnd one defendormt™s threc-week-oid child He
w15 also cozvicted {or resisimg asrest. a violation of the
loca] ordincnce. Im sentencing T.hc defendan the magistrate
imposed four consecuilve aine-month torms of p:uhaﬂon in
Een of coaliremzsnt ia 1=z county @@l As to two of the
charzes. defeniazl was ordered o pay 2 fine of 5 a wezk
for 18 moohs of the probation period. * * *

~The qguesztioz * * * ;is] whether defzmdant was catitled ta
2 qury wial oz the vwrhee ckarges of assach and bantery, pro-
secued prder NS 2A:17036. This requires a considera-
tza of Duncen v, Lodisiana us .88 8CL 1431,

—_ L Ed2d .3 Crl 3062 (Muy 20, !9’53). deided one

wock belore 10 argement in our czse. but oot cited by o-
ther couasel thez or since

“Juaszs wos convicted of simple hatiery, 2 misdemeancr
pusishallie wader Loosizaa law By 2 maximum senteacs of
tao yeuns | sonmeat and a $300 fine The Louisiapa
Cosstiduiicn pruzts @ ojury trial as of right only in czpital

SLis & IR foleaptind czses where the senience lmposed

‘may be imprisc.men. ol hand labar, [a Coast, Art VIL

Sec. 41 Dotencont geaciihelons requested a jury trial It was
deniad, Dencoa scuphl roview (o the Suproms Court of Lou-

ine thet e Jezina? of a pry tnal wioluted the
< B by the Usiied States Constituiion,
Ly orrel of luw, dexlined 1o roview the
sulne VL Aoed Siltes Sapreme Cowrt reversed, holding
il e wnime phdoabaile by Lwa yoars i prisoa is, based on
pust and wonlen dorusy olandznds 1o thls coaatry, 2 scrious
Crime 4T¢ Lud oL Sy oifense.” The couwrt sabd hot the ripht
19 3 Ly iall ws guarastoed by the Fourtcenth Ameadment,

r:,'..:; _.._.. rus

2L 2228

€t a il criminal Cases which, were ey to be tricd in 8
fora! court, would come within the Sixia Amendment’s
guuranies, * v *

“Duncan’s conviction was reversed 2ad the case re-
canded. Dyke v. Tayler lmplement Ml2 Ca., Inc,
USs. S.Cu 3 CrL 3083, decided 1he same day
as Dencan, emphasized 1hat “Tkis Court bas noi kzd oceasica
to state precisely where the line falls between punizhments
that can be considered “paity™ and those thal caanot be
®*¢[Ix is clear kot a six-month sentcoce is short enongh
10 be “petty.” " The crimiral contempt with which Dyke and
others had been charged was held a petty offense becaose
1th: maximum pemalty permitied under the Tenacssee statule
was ten days ia il and a §50 fine. = * *

“From Dyke we Jearn that where an offease is punishable
by po more thin a2 six-month scotence, the offemse is
deemed “petty.” sot entithing 2 defendant to a jury trizl Oa
e ather hand, Duncan iastructs s that za offense punisha-
bie by 2 maximum prison sentcnce of Iwo years may not be
choracterized as “peury,” and that a defendant charged with
such an offense may not be denied his coostitotional right of
1=l by jury. The Uzited States Supreme Court bas failed to
mark the Kre scparating a petty from a nonpetty offense in
terms of the maximem senteace that can be imposed.

At the time defendamt was coavisted NJS YA 165-4

sizied that, except 2s otherwise expressly provided, onme ad-
Judred to be a disorderly person shoold be punished by im-
prisgnmere in the couzty workhouse, penitentiary or jad for
zot core than one year, or by 2 fice oot exceeding $1.000,
or both. This pensral provisica would apply in the case of 2z
assach and banery under NJS 2AEHR26 o the Disarderly
Persons Act The possibie one-year penzhy fell iz betwsen
thase considered In Dyke and Duncan. We are not persuaded
tkat 2 Esorderly persons offense of the kind Rere coesidered
shoold be decmed other than perry becasse of the ozsvear
seoiencs that could be imposed, especially in light of State
. Maicr, 13 NI 236 {1953}, where the history of the juris-
diction to try and punmish simpls assachs and bameries aith-
out indictment and without trial by jury was iraced 2t some
leagth and N_LS 2A:170-26 found consttutionsl by a divid-
ed court”™ —Goldmana, 1

(Scaze v, Owenss NJ SoperCr, 7/1/68)

ANSWERS TO CIVIL INTERROGATORIES
EARARED BY FIFTH AMENDMENT

Answers 10 questions posed in civil case con-
rot be used Ister 1o suppon conviction, CA 6
rules

While a government agency is free 1o institate and
prosecute botk oivil and eriminal proceedings 2gyinst a
deieadant, “the goveramen? may 0ot MIncuver an it-
dividua! into a sitaatios ia a2 ofvil czse where be is
faced with 2 choice that has the effect of compelling
him to iacriminate bimself ia a * * * criminal case”
reles the US Court of Appeals for the Siavh Coroull
In the abseace of evidence showing thar the orixiaal
cuse was supported by an iadependon: invesiizatioa, in
this ¢ase conducted by 1the Food acd Drug Adminlios-
tfoa, and that the azswers 1o the interrosstoriay wer?
ool used im the eriminal action, the court conviudes
that ~cvidence 2od leads obtained By recson of the in-
lerrozatornss were psad against the defendunis in the
criminz! case.” The Fifth Amcndmear prohibins sust

S-15-83
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