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No broad right of discovery exists, however, in
crivinal cases; the common law recognites mo right of dis-
covery in such cases, and it has teen hald that unlsess
introduced by appropriate legislation, the doctrine of
discovery is a coaplete and utter stramger to crimimal
procedure,

In the absence of a showing that the ends of
justice cannot otherwise be served, defendants are not
entitled to discover what is the government's svideunce,
and likewise are not entitled to discover what proof will
be introduced.

“As & general rule, accused is not eatitled to

an inspection of the prosecution's evidemce; ths renedy
f

is mot available for exploratory purposes, It may not

S

be had of private documents, or of documents or articles

which are not evidence material to the crime or defense

and which would not be admissible or would be admissible

orly by way of impeaciment, Thus an inspection may aot

e

be had before trial of merec masmonic imstrumeats, whereby

the prosecutor may refresh his recollsctioa snd that of

the witnesses, or of statements by witaesses or codsfendants

or participants fim the crime,” 23 C.J,S5., Crisinal Lavw,

Parag. ’55.
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See alsc Psople v, Nields, 1924, 70 Csl, App, 191,

232 P. 985; State v, Furthmeyer, 1919, 128 Kan, 317, 277 P,
1019; State v, Richetti, 1538, 342 Mo. 1015, 118 S, W, 24, 330;
State v, ltall, 1918, 55 Mont, 132, 175 P, 167; Pecple ex rel,
Leson v, Suprems Court of State of New York, 1927, 245 N,Y,

24, 156 N,E. 84, 52 A.L.R, 200; Tinker v, State, 1923, 95 Tex.
Cr,R., 143, 253 S.¥, 531; United States v, Simonds, 2 Cir,, 1945,
148 F,2d 177; State v, Zimnaruk, 1941, 128 Comnn, 124, 20 A.2d
613; Feople v, Moretti, 1955, & 111.2d 494, 129 N.E.2d 709;
State v, kelton, Mo, 1957, 299 S.¥, 24 493; State ex vel, Page
v, Terte, 1930, 324 Mo, 935, 25 S.¥, 2d 459; State v, Pambianchi,
1953, 139 Conn, 543, 95 A,2d 695; People v, MHarshall, 1958,

5 A.D.2d 352, 172 N.Y.S.2d 237; People v, Riser, 1956, 47 Cal,.2d
566, 305 P.2d 1, certiorari denied 1957, 353 U,5, 930, 77 S.Ck,
72, 1 L.Ed, 2d 724, See also Note: Virginia Lav Review,
Cctober 1958, Vol, 44, p,. 997,

“So, too, accused {s not entitled to iaspect the re-
port of an investigating body simnce such report, being hesarsay,
would not be pdnissible in evidence, 23 C.J.S., Parag, 955,
Page 263, citing State vs, lerman, 262 N, W, 718, 219 ¥is, 267,"

In Yharton®s Criminal Evidence, 12th £dition, Vol, 2,
on Page 601, the law with reference to discovery is summarized

as follows:

*“Usnder the common law, the defendant has no right
to the imspection or disclosure before trial of
evidence in the possession of the prosecution,
Under this prieciple a defendant cannot require
the prosscution tc inform him bsfore trial of

the result of test and sxperinents conducted by
the prosecution, By decision, statute or rule
of court, this common law principle has been
nodified in a number of states to psrait inm-
spection and discovery in varyimg degress,

"The purpose of discovery is to sxpedite the
trial sad to enable ths defeadant to prepare
his defense adegustely, It will aot sllowed,
if the defendaat see¢ks to ferret out the details
or substance of the prosscutioa's case against
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him, or to lock through the files of the pro-
secution, or to require the productioams of
all reports relatimg to a particular matter,

"Nhile the scope of discovery in seversl ac-
tions has been broadened greatly in recent
years following the lesd of the Federsl Rulss
of Civil Procedurs, a similar liberal com-
struction is not to be given to the privilege
cf discovery in the Criminsl Courts, both ba-

cavse of the greater danger of perjury amd in-
timidation of witnesses, and because the defendant
protected by the guarantee against solf-
jncrimipation cannot bs rqquired to produce
documents for the inspecticn of the prosecu-
tion.,™

The deposition law of 1959 passed by the Tennesses
Legislature, in furtherance of the Discovery Act, specifically
excludes the application of szid acts to any criminasl proce-

dures now or herecafter pending in any court of this state

having criminzl jurisdiction, 24-1201 Tennessee Code Annotated,

There are no rules of criminal procedure in Teanessee
setting forth procedures to be followed in imspection and dis-
covery of svidence in criminal procedures.

Discovery is not permitted by law or rules of crininal
procedure in this state, and it is the exception to the law to
perait it, and it should only be permitted in unusual or excep-
tionzl cases., Authorities reiied upon by the State reveal that
the landmark case in permitting discovery in unusual or excep-

tional cases is Pecple ex rel, Lemon vs, Supreme Court of State

of New York, 245 N.Y. 24 and 156 N.E. 84, in wkich Chief Justice

Cardoro stated!

“The caurts are properly reluctant to abjure
the power in advance, or to confine in pre-
determined formulas the occasiom of its
exercise.”

*Documents ars Rnot :ubl::t to imspection for
the sers reason that they will be useful in
supz:yin; a clew wvhereby svidence will be
gathered, Documaats to be subject to in-
spection nust be evidence themselves.”
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In denying inspection in a criminal case, the

Supreme Court of Ceorzla, in Blevins vs, State, 141 s.k,

Zdl 42b! stated:

“There is no statuts or rule of procedure
of force in this state wvhich requires »
solicitor general or other prosecuting
officer to make his evidence documentary
or otkerwise available to the accused or
his counsel tefore triazl.™

In a recent case in the state of Missouri, the
Supremne Court, in denying the moticn of the Jdefendant for
pre~trial production of nctes, and s statenent from the
nrosecuting witness stated:

"The state is not permitted in sny possible
way tc discover facts from a defondant; we
are unwilling to open up carte blanche the
files of the state to a defendant, ¥e¢ have
reached that point ia our crininal juris-
prudence where wve should consider, and dal-
ance, the rights of the public against some
of the recently pressed rights cf the defen-
canz, ¥e¢ held now that, if tkers is a satis-
factory showing that a report or statement
of a witpess in the hands of the stats 1s of
such nature that, without it, the defendant's
trial wouvld be fundasaentally unfair, then it
should be produced; otherwise not.,™

& & &

*Thus If it be fairly shounm that a material
prosecuting witness had previously made »
statenent of facts wvhich completely excnerate
the defendsnt, or which would totally chkange
the degree of & crime, this skould be pro-
duced ™

e« » o« which we do not have in this case.

State of Missoazl vs, Aubuchom, 3851 S,.¥W, 24, 807.

Tke Tennessee Suprems Court, in a recent case,
stated that a defendant is not eatitled to the statesent or
statements of a witness, even tlough he wzs s co-defendant,

Morrison v, The State, 397 S5,v, 2d, 316,

State v, Brunnegl_SBI S ¥. Zd. 252,
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And further the trial judpe Rad jurisdie-
tion of the subjcct matter, to constroe the
discovery law of 1939, and to enter the in-
terlocotory order.

To resolve the guestion thns mode, we
must conskler those scctions of the dis-
cavery law of 15959 which we decm are
pertinent. T.CA. Scction Z4-12H pro-
vides a trial court, after acquiring Juris-
diction over a plamtiff, a defendant or prop-
erty which is the subjoect of the sut may
order the taking of any person’s testzmony
upon notxe for the purpose of discovery,
or usc as evidence, of ary other use the
court may order cither on its owa motion
or wpon the application of any party.

T.CA. Section 241202 provides the
attemdance ¢f soch witnicsses may be com-
peclled in accordince with and required by
existing law; that sotice from one party
to another of the soit to appear and testify;
or, in the event the party from whom the
deposition s sought s a corporatiom, rotice
to its Attorney of record 1o produce any of
#ts officers whose testimany 15 o be taken;
shall kave the same effect as if a suhpoena
bad been issued and served

T.CA. Section 241204 provddes that
the witness may be exammed reganing any
matter, not privileged, which is relative to
the claim or defease of acy party and the
existence and Joeation of docoments or oth-
cr tangille things as well as the names,
semtity and bocation of persons having
knowledge of relevant facts

We here quote the pertinent part of
T.CA. Section 24-1205, which we think
covery i3 part the problem we have nnder
consideration =

“After notice is served for taking a
moticn scasocably made by any party
or Ly the person to be examined and
wpon potice and for good cavse shown,
* * * the court may make amy
other order whih fustiec requires to
protect the party or winess from an-
noyance, embarrassment, or oppression,

incloding 2n order that a party shalt
not be required to disclose pames aof
s po e

pertyining to_the Etisation t&tﬂi

requesting party %g3 sot, i the dis

cretion uscd difigence to

discover such things for hmsdle— ————

Likewise, we quote the pertinent part of
T.CA. Section 24-1206 becaase we think
those provisions also arc zpplicable to the
sitmation we are consilering:

“At any time during the taking of
the deposition, oo motion of any party
or of the deponent and upon a showmg
that the exammation s being condocted
in bkad faith or in suck manner as un-
reasonably to annoy, embarrass, or op-
press the deponent or party, the conrt
m which the action is penEng * * ¢
may order the officer conducting the
cxamination to ccase forthwith from
taking the deposition, or nay Fmi the
scope and manrer of the taking of the
deposition a5 provided in § 24-1208 °
* * * Upon demand of the objeaing
party or depeoeat, the taking of the
deposition shall be saepended for the
tare nccessary to make a motion for
aa order.”

T.CA. Secction 241218 provides that
the discovery law of 1959 is comulative to
exzsting law with respect to depositions,

T.CA. Scction 24-1219 provides the
discovery law of 1959 shall b2 constroed
in pari materia with existing Taws relative

1o Jepositioas.

[2-5] Iz construmg the Act, we are
governed by the following rules:

*({1) The legislative intent controls the
constroction of statutes, ¢ ¢ #

*{Z) A statzte should be constroed as 2
whaole, giving effect tocach woed, » ¢ *

*{3) Tke Court i consiruing a statite
should give &t the constroction which pro-
motes the purpose and object of the Act

*(4) Tn ascertaining the intent and pur-
pose of the Jegishatare & s our doty to Jook
to the caption of the Act™ Carter v. Jett,
51 Tenrm App. 560, 370 S W2d 576 (1963).

Locking to the caption of the Act, we see
#s purpose is to avthorize the taking, kEng
and tse of depositions In courts of record,
for the purposcs of dscovery; and to pro-
vile the means and manner ¢f taking snch
feposits

With respect to the statute it was said by

this Coart, in an opinion by Chief Justice
Burnett, in Ivey v. State, supra:

*The statote in seference to Fiscov-
ery depositions is predicated wpoa the
presutnption that @ may be aliowed by
the trial judge. This, of course, means

that & is 2 Escretionary matter with

the trial jodge, What is meant by
discretion ?

“We think % mcans 2 sond discre-

tion, exercised, not arbitrarily or wil-

fofly, bot with regard to what s right
and just under the circumstances and
the law, and drected by the trial

pdge’s rrason and conscience to a
Fast result.”

The deposition of Flectwood was taken
wpon the zgreerment of Counsel for the
respective parties. The order &d not au-
thorize the taking of the deposition of any-
one; por &d & order the resumption of
the taking of the depesition of the witness.
The order was based wpon the fact Flect-
wood stated he bad turned the £le over to
Cocnsel for the Radway Company and
Comnsel kad refzsed to prodoce the file
for mspection and copymg.

I the trial coot had 2othority to make
the order urder the crcomstances, o s
obvions that Sactions 24-1205 and 241206
of T.CA, sct oot the procedure to be

followed by a purty reguesting soch an
order.

It i apparent Secticn 24-12% provides
that whea & deposition is being taken, on
demand of any party or depooent, the ex-

MB??‘ 5]&3/0_‘3&-:&:1':4”

amination shall be suspended for the neces-
sary time to make a motion ia the proper
tria! coort and vpon a showing the ex-
amination is being conducted in bad faith,
etc, the trial court smay m:ke an ocder
terminating the cxamnstion or sy Fomt
the scope and manncr of the aking of the
deposition as provided in Section 24-1205
of the Act

it is atso apparent a trial jodge, in whose
coart the acton i pending, i his dscrs-
ton, may, poor o the takig of a deposi-
tion, or ca the resamption of the taking
¢f a deposition which has been suspended,
tpoa motion of a party or deponcnt and
*upon potice and for good cause shown,”
make an order requiring the adversary
party to disclose names of witnesses or &i3-
close or produce things pertaining to the
htization; but in the event he shoold find
the requesting party has pot vsed &ligence
to discover such things for himself he may,
in his discretion, refuss to make sch an
order.

This record shows the trial jodge made
the order without any showicg by plaintiff,
or any reguircment the plaintiff make a
proper showing of the necessity for the pro-
duction of the file 2nd the material there
in, or that the dental of the production of
the material would result in hardship or
injastice to him or that plaine:¥ had vsed
difigence to discover the material soaght.

The motion stmply stated Flectwood had
made the mvestigation; that he had taken
the statements of cack member of the train
crew and had made photographs and cortain
measurcments at the scene of the accdent.
And whea Comisel asked hin to deliver the
fle 1o them he stated be had delivered the
fle to Counsd for the Railway Company
and d&d not have &t in bis posscssacr.  Plain-
tifi's Comsel then regquested defendant’s
Counsd to prodoce the £le which was de-
chned.  The examination was thercupon
saspended,

There s no showing Counses made a
request to defendant’s Comsel for the
names and Jocztion of the witncsses or 2y
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specific thing or things for inspection. But,
instead, requested the entire fle which
contaired the official report of the claim
ageot and the statements of defendant’s
witnesses. Neither is there ary showing
the witnesses and the other material, the
measurements and photographs, were not
equally available to plaictiff

It is true Flectwood made the mvestiza.
tion as a part of his duties as the claim
agent for the Railvay Company and not
at the request of Comase! or under Counsel's
dircct supervision. He stated, bowerer, bis
employment required him to make imvest-
gations of claims and accidents and report
his Endings to the legal department of de-
fendant.

[6,7] The policy of the law in pro-

and so essential to an orderly working'
of our system of begal procedure that a
turden rests on the one vho would in-
rade that privacy to establish adequate
Teasons to justify a production throoph
a subpoena or court order®

{8) As stated, we are reguired 1o con-
strue this statote m pari materia with exist-
ing Taws on the subject mutter of deposi-
tions, and any deficiencics berein shall be
supplied by existmg haw on the same or
stmilar subject,

T.CA. Section 241101, our dscovery at
law statote, provides:

*Either party to 2 soit at hw s en-
tithed to 2 discovery from the other
party of acy matters material to the

of the wark fa extends to

statements and repocts ynade by that party’s

msue of such suit, in all cases where the
same party would, by the rules of
equity, be entitled to a discovery in 2id

cmployees or agents where made in antici-

patoo of, or preparation for, htigaton
“Pot upon 2 proper showing of good caase,
undue hardship or injustice, a discovery
and mspection of such statements and re-
pocts may be allowed. 27 CJS. Diiscovery
§ 72, pege 229, and cases cited therein. 17
A Far, Discovery and Inspection, Section
28, pages 31, 32, 33, and cases there cited.

“Written statements secored from
witnesses are the work product of the
Farties obtaining them, and a party
should nct be required pricr to trial to
torm them over to his opponent, al-
though, onder some circumstances a
party may be regored to do so, as
where the demial of the prodoction of

cf such soit™ .

Soch a bl must set ot the facts of
the coatroversy; show why and wherem
the discovery is oecessary, detaibng the
facts; that the matters called for are prop-
et sahjects of a discovery; that they are
not privileged, or are not exempt within any
ocher doctrine ; and that they belong to the
complainant’s case, and not to the defend-
aat. The kil mmst be sworn te. Gibson's
Suits i Chancery, Sth Ed, Sections 1186,
1187, 1188

[9] Itis our opinion the Act requires a

: i the Investigation
file or of I >

roduct of his Af.

such documerts would wnfafrly prefu-
&ice or canse undue hurdship to the
party secking swch prodmction™ 27
CIS Discovery § 72, page 230,

In the case of Hickman v. Taylor, 329

U.S. 495,67 5.Cx. 385, 91 LE4 457 (1347),
the Court sadd:

*[TTbe general poBoy azzinst invad-
ing the privacy of an attarney’s course
of preparation s 30 well recognized

torney must show pood canse for the &ic-
covery; and that the party has peed dgifi-

Eeose $0 Escower for himeelf thooe things
which he seeks to bave the adversary party
rodace for imspocts ;" We_

are of the forther opt 2 were allegation
Ahat good cayse exists i pot enougl  We

thiuk there must be a factmal statement, not
merely concliusions, a3 to the peed for the
datz or material for the purposes of the
trial, and the motion should be sopported by
proper affidarit, :

Thus, we are of the opinica the order, as
entered, onder the circumstances, trao-
scends the sphere of discovery and comtra-
venes our policy of an orderty procedure fa
the proscoation of claims inthe coarts.

[0] We concede the order of the trial
conrt was not & Enal one as insisted by
plaintiff, but we think 3t is subject to review
ty the appellate courts on petition for the
writ of cerBorari.

" ‘Ceriiorari at common law per-
formed the fanction of aid to a review
and supervision cf the proceedings of
inferior boards and tribunals by a su-
perior tribunal, pot taking the place
of appeal or writ of error, but bringing
op the entire recosd in order to a de-
termination whetber there kad been an
ahsence of excess of jurisdiction, or 2
faiture to proceed according to the es-
sential reqairements of the law.” Con-
pers v. City of Knoxville, 136 Tenn.
428, 129 S.W. £ (1916).

As said in the case of Taylor v. Conti-
nental Tenn Eines, 204 Temn. 556, 32 SOW.
24 425 {1959):

“We Bave repeatedly beld that it &
error to grant a discreticnary appeal
m a court of law; and appeals to this
Court iz soch cases are dismissed as
being premature.  However, in 2 prop-
er case errocs complained of in a judg-
ment ot Enal in form or sabstance, is
sthjcct to review by the appellate
w_,upon:p:&imiarthe'ﬂw‘
torari™

In the case of Wattenharger v. Tullack,
197 Teon 279, 271 S.W.2d 628 {1934), this
Court sad:

*It is seitled by the case of State ex
rel McMorrow v. Hmt, 17 szzl.
243, 192 S.W. 931 (1916), that this
supervisory of sup_rintending writ gy
be granted in 2 groper case akthoogh
the decree Bs pot final®

We think the error bere complained of
amounted to aa Mlegatey which is fonda-
mental, 25 distinguished from an irregalar-
ity, a technical o formal ervor not affect-
ing jurisdiction or power; 2nd, alloogh
notaﬁn:lordctoriud;mcnt.is,mcrth:_-
Jess, reviewable by the common law writ
of certiorari.  State ex rel McMorrow v,
Hunt, sopra.

Alhough, the order states, “this cause
came oo to be heard upea the written mo-
tion of the plaintif, Wessem T McAdams,
heretofore Eled, to require G D. Flectwood,
Clzim Agent of the defendant, Union Rail-
wiy Company, to produce for inspection
and copying,” the entire investigation fle
of the defendant, Union Rallway: we do
oot think the record sopports this statement.

[11-13] There is po showing in the
to Fleetwood to appear at the bearing of the
moticn. The motion was dirccted solely to
the Unicn Radtway Company and served
upon its Counse], which, of course, was not
notice to Fleetwood. Nor are we able to
find a subpoena for his appearance at the
hearing ia the record. It cannot be said he
waived notice because of the presence of
the defendant’s Counsel They were there
representing the Rafway Company. Fleet-
wood was not invelved untl the order &-
recting kim to deiver the file was granted.
tion of the person of Flectwood. Although
this matter has been overlocked by Connsel;
we may, in our discretion, notice sach error.
Rule 15, Rales of the Sapreme Coart

[14] We conchude the trial jodge acted
;gbkmayincn:cringtht“wmi
showing of good cause for the production
of the imvestigation Ble or any diligexce oa
thcpanofphbﬂhﬁmm‘?'m'
self the material sought for imspection and
copying; aod in the absence of jurisdiction
of the person of Flectwood at the time the
order was made.

The judgment of the Coart of Appeals is
reversed  The Cark of this Coart 1 &-
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