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James Earl RAY
Y.

STATE of Tonnessea

Sopreme Court of Teonessee.
Jan 8, 19700
Rehearing Dezied Feb 16, 1970

Defendant was convicted, on plea of
guilty, by the Crimiral Court, Shelby
County, W. P. Eattle (deceased) arnd Ar-
thur C. Faquin, I], of first-degree murder,
and his subsequent request to have sen-
tence set asxde and to reopen case was de-
nied and ke filed petition for certiorari
The Counrt of Crzminal Appeals refused to
grant the petition, and petition for writ of
certiorari to Supreme Court was filed.
The Stupreme Court, Erby 1. Jenkins, Spe-
cial Justice, held tkat defendant who pled
gEumilty to first-degree murder on advice of
his privately retained and competent coun-
sel and in light of knowledge that ke
would receive 99-year sentence rather than
run risk of execution was deemed to have
knowingly and voluntarily waived his right
to appezl and ke was not entitled to pew
trial

Petition denied.

1. Criminal Law €909

When defendant pleads guilty and ful-
by nnderstands what he is doing, there can

be no legal ground to justify granting of
new trial

2 Criminal Law €>909, 1026

Defendant who pled guilty to first-de-
grez marder oo advice of his privately re-
tained and competent counsel and in light
¢f knowledge that he would receive 99-
¥ear sentence rather than run risk of exe-
cution was deemed to have kmowingly and
voluntarily waived his right to appeal and
was not entitled to new trial U.S.CA
2Const.ﬂ5 Amend. 6; T.CA §§ 9242 39-
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3. Cemstitutiozal Law €253

Concept of due process of law as con
tained in Fourteeuth Amendment i cop
cerned solely with whether or not Sty
played any part in wrong done the accused
U.S.CA.Const. Amend. T4

4L Censtitatiosal Law €257

Where defendant pled gmlty te firg.
degree murder on advice of kis privaely
retaived and competent counsel 2nd in bghe
of knowledge that he would receive %
ytar sentence rather than rom risk of exe-
cotion, and no clatm was made that state
or trial court coerced or influenced defend-
ant's decision, proceedings at time defend-
ant entered guilty plea did not deny him
due process of law. US.C A .Const. Amend
14; T.CA §§ 392402 39 2405,

5 Crimisal Law ¢&= 142315

Writ of certiorari is pot granted as
matter of right but is matter that addresses
1tseif to discretion of court.

—————

Richard J. Ryan, Memphis, J. B. Stoner,
Savannah, Ga, Robert W. Hili, Jr., Chat-
tanooga, for petitioner.

David M. Pack, Atty. Gen, Thamas E
Fox, Deputy Atty. Gen, Nashvile, for re-
spondent.

MEMORANDUM DENYING PETI-
TION FOR CERTIORARI

ERBY I. JENKINS, Special Justice.

The petitioner, James Ezrl Ray, who will
hereafter be referred 10 25 defendant, was
indicted in the Criminal Court of Shelby
County, Tennessee, for the morder from
ambush of Dr. Martin Laother King.

Muorder in the first degree in Tennesset
15 described as follows:

Murder in the first degree—Every rour-
der perpetrated by means of poison,
Iyirg i wait, or by a0y other kind of

RAY v. STATE

Tenn. R55

Cite ny 451 8 W24 554

willfnl, deliberate, malicious, and pre-
meditated killing, or committed m the
perpetration of, or attempt to perpetrate,
any marder in the first degree, arson,
rape, robbery, burglary, or lLarceny, 1s
murder in the first degree T.CA X3-
2402,

The punishment for murder in the fira
degree in Tennessee is set out as follows:

Puniskmeat for murder ix the first de-
gree—Every person corvicted of murder

gree, the offense with which bhe was
charged, a cold btleoded murder withoot an
explamed motive.

[1] Consequently, kis right to appeal
was waived, beczuse it is well settled iIn
Teonessee that when a defendant pleads
gmity and fully undesstands what he is
doing, as we believe this defendant did,
there can be po legal ground to justify the
gramting of a new trial Otherwise, the
doors of our state prisons would remam
ever ajar to those who are incarcerated

in the first degree, or as zccessory be- Tm}}{ aod who .

fore the fact to such crime, shall suffer
death by dlectrocution, or be tmpriscced
for Efe or over twenty (20) years, as the
jury may determine. T.CA 32405

The defendart was represented by pri-
vately retaized able counsel, and entered a
plea of guilty to marder in the first de-
gree, which plea was accepted by the trial
jodge, the tate Honorable Preston W. Bat-
tle, and the defendant was sentenced to
ninety-nine years ta be served in the State
Penitentiary.

After thk, the defendant, by Ietter,
sought to have the sentence set aside and
wrote the trial judge that he had fired his
attorney and desired to re-open the cise

The trial conrt refused to graot the de-
fendant any relief, and a petition for cer-
tiorari was filed in the Court of Criminal
Appeals, which court heard the matter and

refused to grant the petition.

The defendant has filed a petition for
writ of certiorari to this Court and has, in
cifect, two assignments of error, (1) that
certain letters written by him to the late
Jodge Presion W. Batle constinmted 2 mo-
ton for a rew trial, and (2) that the trizl
court erred in ruling that the defendant
kncwingly, intelligently and voluntarily en-
tered a plea of guihy, thes waiving any
right he might have had to an appeal

The defendant cpon the advice of his
well-qnal:fied and natienally known couz-
sef pleaded gty to prarder in the first de-

ng dissatisfied, seck relief on motions for
pew trial. The dockess of our courts
wonid become congested with such proce-
dure, and these cases would never be
closed There must be a conclusion to liti-
gation sometime, even in a criminal case,
in spite of the Liberal interpretations of the
law by some of our coarts To allow such

covld. be permitting those de-

fendants -ith the courts.

In State ex rel. Rxtmond r. Henderson,
439 S.W2d 263, 264, it was saxd by this
Court:

“This rule has been applied to any num-
ber of situations arismg in a criminal
case, including that sitgation invelving
the advice or nrging of defense counsel
for the defendant to enter a plea of
goilty. In cases & which this exercise
of judgment by cocnsel (that of urging a
defendant ta enter a plea of gmilty) has
been attacked, it kas crniformly bees held
that this is not a ground for mvahidating
the judgment. Davis v. Bomar, 31 F2d
&4 (6th Cir.), cert. denied, 382 US. 883,
86 S.Ct 177, 15 LEJ2d 124 (1%65);
Application of Hodge, 262 F2d 778 (%th
Cir. 1958); Shepherd v. Hunter, 163 F.
24 872 (10th Cir. 1947); Crum v. Hont-
er, 151 F24 359 (ixh Gr. 1345), cert
denied, 328 U5 830, 66 S.Cu. 1117, 90
LEA 1623; Diggs v. Welck, 80 US.
App.D.C. 5, 148 F22 667, cert. deried,
35 U.S. B89, 65 S.Cr 1576, & LE4
2002.*
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pea was made with a7 eager rar, 2 willieg

zind and wTing beart

[2] The defemdact, afier doe ang
thougtiz] consideration and after beg
preper'y alvised, ectered a plea of gy
v mo=ler in the fust degree, and hen
ok e kecwn offered setermce of mioge
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L 74 done the accused
g Wilkins v. Banmiller (D.C1962), 205 F.
Sapp. 123,

BAY v. STAYE

Texn. 857

Cite 09 431 B.W 248 554

“bargaining table,” to decide his fate,

_ whether to plead as he &id or take his
B chances at the hands of a jury. He made
B i1 targzin. There # po claim that the
Bl Scate or the court below coerced or influ-
S crced him in aoy manner to make this de-
P cision.
i 24 of the advice of his chosen private
2l counsel. Whether or not they made 1 mis-

It was kis and his aloce, with the

take in judgment is not for us to say.
In Tennessee, as in all other liberty lov-

8 ivg civilized countries, ambush kilers are
P pot Jooked upon with much favor, to say

the least. In a country where you do not
shoot 3 sitting dock or a fowl unles &n

flight; where a rabbit or cther game of
Sl the field 1s allowed #ts chance to ron; and
R where one does not shoot down his fellow-

man unless that manm has committed an

B overt act that would jostify the defendant
WEin so doing, jurors are inchned to deal
B harshly with such defendants. The de-

ll fendant and his attorney, with bis years of

experience, knew this, and in the hght cf

5 this knowledge of buman npatore to react

violently against those who have committed

urprovoked viclence, they made the deci-
N sion to plead guilty and such plea, in the

opinicn of the Court, should stand

The next guestion for consideratien is

whether the procecdings, at the time the

defendant entered his grilty plea, were

R sach 2 “farce”™ or “sham™ that it cas be
W said thar the defendant was denjed doe
Y process,

{3,4] The concept of dne process of

: jé law as contamned in the Fourteenth Amend-
o ment is concerned solely with whether or

oot the State played any part in the wrong
United States ex rel

“And so where, * * * 3 defendatin

a criminal case has retained counsel of

kis gwn choice to represent him it is set-

thed by an overwhelming weight of ax-

thority that the commission by kis eoun-

sel of what may retrospectively zppear
453 5 W50
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to be errors of judginent in the conduct
of the defense (sock as wrging the de-
fendant to plead gailty) does pot consti-
tate & dental of due process chargeable
to the state™ Davis v, Bomar (§ Cir.
1965), 34 F2d 84, &7,

“Interveation by this {federal) court re-
guires that the demial of relator’s nights
be the doing of the state. There is no
indicathon here that the state participated
in any sochdenial * ¢ %™ United
States ex rel Wilkins v. Banmiller, so-
pra, 205 FSupp. at 128

[5] In determmning whether or not the
writ shoeld be granted, it should be kept in
mind that it has become well-established
law in thix State that the writ of certioran
s oot granted as a matter of right but it is
a matter that addreswes itself to the discre-
tion of the Court State ex rel Karr v.
Taxing District of Shelby County, B$
Tenn 24); Ashcroft v. Goodman, 139
Tenr 625, A2 SW. 53; Gayler v. Miller,
166 Tenn. 45, 59 SW24 502; Biggs .
Memphs Eoan and Thrift Co, Inc, 215
Tenn. 24, 385 S.W.2d 118; and Beoycee v,
Williams, 215 Tenn. 704, 389 S W2d ZL

The Court finds that the defendant will-
ingly, knorwingly 2nd intelligemtly and with

the advice of competent counsel entered a -

plea of guilty to murder in the first degree
by lying m wait, and this Court cannet sit
idly by while deepenming disorder, disrespect
far corstitnted autherity, and mounting vi-
olence and murder stalk the land and let
waiting justice sleep.

Therefore, the petitton for certiorari is
denied

DYER, C f, and CRESON arnd HUM-
PHREYS, }J. concer.

McCANLESS, ], not participating.

ERBY L JENKINS, Special fastice.
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Waimen's Companration €210

Where employee of subeontractor was
- Jmjured in Misskssippi while engaged in
,m'urk for the berefit of subcontractor om
) ircmiscs under comtrol of principal con-
- dtactor, employee’s exclosive remedy was
‘mnder workmen's compensatien and em-
.;;ioy:c was not entitled to bring common-
- Jw personal imjury action against princi-
p] contractor. T.CA. §§ 50-908, 50-914,
: ,,33-915 S0-517.

_-'_i. Werkmen’s Compensation €22165

.~ ' Wkere comstroction of Mississippi
F - Workmen's Compensation Act sought by
.- pubcartractor’s employee in persocal injury
" ‘action against principal cootractor would

©  The Workmen’s Compensation Act
.- mposes its terms on all contracts of em-
E_Vpb-fmcnt that it covers. T.CA § 55-901

& Werkmen’ Compansatien €74
Question of whether workman has
cazse of action against his employer for
damages for personal injories based on the
[ employer's negligence is governed by the
. law of the place where the iInjuries oc-
eurred cnless the law of the place of
fzjury is coctrary to poblic policy of the
forum. T.C A § 30-901 et seq; Code
Mis 1942, § 699801 et seq

L Werkmen™s Corcpensztion ©=2084

A cournt will pot enforce right of action
agaimst employer based on tort onder law
of place where the injury occmrred when
the compensation law of the formm = ap-
phcable and provides an exclusive remedy
"against the employer. T.CA. § 50-901 et

- HUDNALL v. B & W CONSTRUCYION COMPANY OF TENN, INO. Tern
Cite o1 451 AW 34 555

859

John S. Porter, Memphis, (Barch,
Porter & Johnson, Memphis, of counsel),
for appellant.

John R. MceCarroll, Jr, Hardison,
Robertson & McCarroll, Memgphis, for ap-
pellec.

MATHERNE, Jodge.

This snit involves a common law action
for damages brought by an employee of a
subcontractor against the principal con-
tractor doe to personal injuries received by
the plaintiff at Natchez, Mississippi, This
action is based wpon the alleged negh-
geoce of the principal contractor i the
constroction of a scaffold which collapsed
while plaintiff was wsing it in the perform-
ance of his work. The defendart, principal
contractor, pled in defeuse of this suit
compliance by it with the Workmen's Com-
pensation Acts of the State ¢f Tennessee
and Mississippi, and averred that the plain-
tiff’s exclusive remedy is under the W
men's Compensation Al of either the
State of Tennessee or the State of Missis-
sippt, and that plaintiff has mo right to
maintain this action against the defendant
at common law,

The czase was tried without a jury in the
trial eoort The Trial Jodge cotered a
jodgment agamst the defendant, principal
coatracter, m the amaeme of $3,000. The
defendant appealed to this Court and the
only mssue is whether the phintifi has a
common law action agamst the defendant,

The facts estabiish thit the defendant
S & W Construction Compary of Tennes-
see, Inc. is a Tennessee Corporation with
its principal office in Memphis, Shelby
County, Tennessee, The defendant had a
contyact to comstroct certamn sdos at
Natcher, Mississippt. The defendant enter-
ed icto 2 contract with TEM & Associates,
Inc, a Tecnessee Corporation with s
principal of fice at Memphis, Shelby County,
Tennessee, to do engineering work involved
in the constroction of the sios. Plamtff

[l Sl

-

[




In the Supreme Court of the United States

OCTOBER TERM, 1%8,
No. _______.

CHARLES EDMUNDSON and ROY HAMILTON,
Petitioners,

V.

THE STATE OF TENNESSEE, ez rel,
JUDGE W. PRESTON BATTLE,

Respondent.

PETITION FOR A WRIT OF CERTIORARI TO THE
SUPREME COURT OF THE STATE OF TENNESSEE.

ArmasTEAD F. CLAY,
2700 Sterick Building,
Memphis, Tennessee,
Attorney for Petitioners.
Of Coungel:
Ezra K. Bayax,

JouN Lowers Tuonas,
W. Jares Ovrineen.
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CHARIES EDMUNDSON and ROY HAMILTON,
Petitioners,

V.

THE STATE OF TENNESSEE, ¢z rel,
JUDGE W. PRESTON BATILE,

Respondent.

PETITION FOR A WRIT OF CERTIORARI TO THE
SUPREME COURT OF THE STATE OF TENNESSEE.

To the Homorable, the Chief Justice and the Associate
Justices of the Supreme Court of the United States:

The Petitioners, Charles Edmundson and Roy Hamil-
ton, defendants below, respectfully pray that a writ of
certiorari issue to review the judgment of the Supreme
Court of the State of Tennessee which was entered against
them on January 20, 1969, in the case of State of Ten-
nessee v. James Earl Ray, Alias Eric Starvo Gualt, Alias
John Willard, Alias Harvey Lohmeyer. A copy of the
order of the Tennessee Supreme Court is printed in the
Appendix hereto.

OPINIONS BELOW.

The opinion of the Criminal Court of Shelby County,
Tennessee is unreported and is printed in the Appendix
hereto, infra, pp. 42-13a. The order of the Supreme Court
of the State of Tenrnessee, which was entered on Novem-
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ber 8, 1968, is unrepoeried and is printed in the Appendix
hereto, infra, pp. 3a-42. The order of the Court of Criminal
Appeals of the State of Tennessee is unreported and is
printed in the Appendix hereto, infra, pp. 2a-3a. The
order of the Supreme Court of the State of Tennessee,
which was entered on January 20, 1969, is unreported and
is printed in the Appendix hereto, infre, p. 2a

JURISDICTION.

The judgment of the Supreme Court of the State of
Tennessee, denying the petition for writs of certiorari and
supersedeas, was entered on January 20, 1069.

The jurisdiction of this Court is invoked under 28
US.C. §1257(3).

QUESTIONS PRESENTED.

1. Can a State trial court, consistent with the First
and Fourteenth Amendments to the United States Consti-
tution, in its efforts to assure a fair trial use its injunctive
and contempt powers against members of the press so as
to prohibit the publication of news?

2. Does repetition in the press of statements made in
violation of a State trial court’s mjunction by participants
in a eriminal case pose such a “clear and present danger”
to the State or to the administration of its courts as to
nullify a newspaper reporter’s rights under the First and
Fourteenth Amendments to the United States Constita-
tion?

3. Is it a denial of due process under the Fourteenth
Amendment to the United States Constitution for an in-
dividual to be held in contempt of orders of injunction
which neither name or specify that individual, nor name
or specify any person to whom said individual is related

3

by way of privity, common interest, representation or
control—especially where the contempt conviction pe-
nalizes the exercise of certain basic rights guaranteed to
all men by the First acd Fourteenth Amendments?

4. Not having covered an individual by its injunction,
and thereby denying him the right to challenge the scope
thereof, does a State trial court’s determination that said
individual is guilty of criminal contempt of its orders and
the court's concomitant refusal to immediately impose
sentence therefor deny such person his right to a speedy
trial, as guaranteed by the Sixth and Fourteenth Amend-
ments to the United States Constitution?

CONSTITUTIONAL PROVISIONS INVOLVED.

The Censtitutional provisions involved are the First,
Sixth, and Fourteenth Amendments to the United States
Constitution. These are printed in the Appendix, infra,
P la

STATEMENT OF THE CASE

The Petitioners are members of the press Charles
Edmundson is a reporter for The Commercial Appeal, and
Roy Hamilton is a reporter for the Memphis Press-
Scimitar. Both newspapers zre published in Memphis,
Tennessee. The occasion for the filing of this petition
grows out of the publication of certain newspaper articles
written by these reporters of and concerning James Earl
Ray, for which actions the Petitioners were, on September
30, 1968, decreed by The Honorable W. Preston Battle,
judge of the Criminal Court of Shelby County, Tennessee,
to be guilty of criminal contempt.

Awaiting trial on several charges, one of which is
murder in the first degree, James Earl Ray, the accused,
has been held prisorer in the Shelby County, Tennessee

R 1 ™ - R i B i . ~ A O D SN v s
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Jail for some months. Trial was originally set for Novem-
ber 12, 1968, but has been reset for April 7, 1969.

Following Ray’s ircarceration, Judge Battle, the
judge before whom Ray is to be tried, on July 18, 23, 29
and 30, 1968, entered several orders of injunction directed
to the lawyers and other individuals participating in the
case and to courthouse personnel, enjoining them from
taking part in press interviews or press conferences or
making extrajudicial statements regarding certain speci-
fied topics relating to the accused or to the trial and en-
joining them from making “any and all otker statements
which may be prejudicial to a fair trial by an impartial
jury.” Certain members of the Tennessee Bar were ap-
pointed by the judge to serve as amici curize for the pur-
pose of enforcing the orders of injunction. The pertinent
parts of these orders read:

“All lawyers participating in this case, their assistants,
associates, staff members, investigators and employ-
ees under their supervision and control County
Medical Examiner, Jury Commissioners, Criminal
Court Clerk, County Sheriff, Police Officials and
other law enforcement officers, employees of this
Court and all other persons employed in the “Crimi-
nal Courts Buildings”, their associates, deputies, as-
sistants, staff members and personnel under their su-
pervision and control, are forbidden to take part in in-
terviews or press conferences for publicity and are en-
joined from making extrajudicial statements about
this case which involve: (1) the personal belief of the
Declarant as to the guilt or iznocence of the accused;
(2) the plans of the Declarant relating to the prepara-
tion or conduct of the trial, the theory, techniques and
strategy of the Declarant in the preparation and trial
of the case; (3) the jurors or potential jurors who
may serve; {(4) the comments of the Declarant about
the merits of the case and about any evidence which
may be presented; (5) the credibility of or informa-

5

tion concerning any known or intended witnesses or
the treatment, acts and attitude of the defendant, and
are further enjoined from making any and all other
statements which may be prejudicial to a fair trial by
an impartia! jury in this case, whether specified here-
in or not.” (All of the court’s orders of injunction are
printed in the Appendix, infra, pp. 16a-23a.)

Neither the press nor the Petitioners herein were enjoined,
either specifically, by class or by relationship to named
or specified parties, in any of the orders of the court.

Petitioners, Edmundson and Hamilton, wrote articles
published in their respective papers on September 12,
1968. Edmundson quoted Renfro T. Hays, a private de-
tective employed by Ray’s counse), Arthur B. Hanes, Sr,,
as ccmparing some of the conditions in Ray's cell with
“devices used by Communist police agents to destroy the
health and balance of their victims”; and as speaking of
“bright lights kept shining night and day, of television
cameras constantly monitoring the prisoner and of and
[ sic} uninterrupted lack of privacy.” He also quoted Hays
as saying, “I don’t for a moment think Sherriff Bill Morris
is trying to drive this guy out of his mind. But it’s the
effect of this type of surveillance that counts.” (The text
of this article is printed in the Appendix, infra, pp. 23a-
24a.)

Hamilton in his article stated that it had been earlier
reported that the Senior Hanes had “intimated” in a
Birmingham interview that “Ray might not be able to
stand trial in November because his health was being
jeopardized by intensive security measures in his Shelby
County jail cell” The article also stated that “In the
earlier report, Hanes Sr. was quoted as saying that Ray
has undergone ‘enocugh to bug anybody’ during his con-
finement. He said Ray has had two guards ‘breathing
down his neck 24 hours a day’ and sometimes has to cover
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his eyes against the bright lights ‘shining on him night
and day’ in order to sleep.” The article further reported
that “Hanes charged that the security setup surrounding
Ray constitutes ‘cruel and inhuman treatment.’ ” (The
text of this article is printed in the Appendix, infra, pp.
25a-26a.)

A number of the printed statements contained in
these two articles closely parallel statements made earlier
in open court by Arthur B. Hanes, Sr., upon the presenta-
tion of an oral motion. (These statements are printed in
the Appendix, irfra, p. 27a.)

Upon petition of the gmici curige, on September 17,
1968, scire fzcizs was issued and served upon Hanes,
Hays, Edmundson and Hamilton, requiring them to ap-
pear and show cause why they should not be held in con-
tempt for viclation of the orders of injunction. Ten days
thereafter, on September 27, 1968, the Petitioners ap-
peared before the court pursuant to the terms of the writ.

At the conclusion of all of the evidence introduced
at the hearing, motion was made on behalf of Edmundson
and Hamilton to quash the scire facias on the ground that
the court’s power to punish for contempt is limited by the
First and Fourteenth Amendments to the United States
Constitution, and that punishment on these facts would be
in violation of their rights of free speech and free press
as citizens and as members of the press. (Record, vol
2, at 120, and vol. 3, at 270.) On September 30, 1968,
the court overruled this motion and adjudsed all four
respondents to be in contempt. However, the court re-
fused to impose sentence at that time, stating that “It
might well be that future action and conduct of all
or some of these respondents might be considered as a
mitigation or even as a purgation of the offense.” (A copy
of the court’s opinion is printed in the Appendix, infra,
pp. 4a-13a)

T

[mmediately thereupon, Edmundson and Hamilion
moved the court to reconsider and discharge them, or, in
the alternative, to pass sentence upen them in order that
they might have a clear right to take an appeal (Record,
vol 3, at 299.) This motion was overruled. (A copy of the
court’s opinion is printed in the Appendix, infre, pp. 13a-
14a)

Thereafter, the Petitioners filed a motion for a new
trial in which, among other specifications, they assigned
error on the grounds that the judgment of the court was
in violation of the rights of free speech and free press
guaranteed to them by the First and Fourteenth Amend-
ments to the United States Constitution, and, additionally,
that it deprived them of their liberty and property with-
out due process of law in violation of their rights under
the Fourteenth Amendment. (Record, vol. 3, at 340 &
343.) This motion was overruled by the court on the
ground that it was premature since no sentence had yet
been imposed. (A copy of the court’s order is printed in
the Appendix, infra, pp. 15a-16a.)

Thereafter, Edmundson and Hamilton, for the pur-
pose of obtaining a reinstatement of their basic Constitu-
tional rights which the trial court’s decision was designed
to suspend during the Ray trial, on November 4, 1968,
petitioned the Supreme Court of the State of Tennessee for
writs of certiorari and supersedeas to the Criminal Court
of Shelby County, Tennessee. On November 8, 1968, the
supreme court declined jurisidiction, stating that petitions
of this kind should be made to the Tennessee Court of
Criminal Appeals. (A copy of the court’s order is printed
in the Appendix, infra, pp. 3a-4a.)

Seasonably, the petition, appropriately modified, was,
on November 15, 1968, presented to the Court of Criminal
Appeals of the State of Tennessee. (Record, vol. 1, at 33.)
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The writs prayed for in the petition were denied
by this court on the ground that the trial court’s order
was merely interlocutory and not final since punishment
had not yet been imposed. The court concluded that the
judgment against the Petitioners was not such a decision
as should be reviewed by certiorari. The order of the
Tennessee Court of Criminal Appeals was entered on No-
vember 18, 1968. (A copy of the court’s order is printed
in the Appendix, infra, pp. 2a-3a.)

Seasonably, on December 6, 1968, Edmundson and
Hamilton petitioned the Supreme Court of the State of
Tennessee for writs of certiorari and supersedeas to the
Tennessee Court of Criminal Appeals. [Section 16-452 of
the Tennessee Code provides that the Supreme Court of
Tennessee can review decisions of the Court of Criminal
Appeals only by certiorari. 4 Texxessee Cope ANN.
§16-452 (Supp. 1968).] Reiterating their charges
that they had been denied their rights of free speech
and free press in violation of the First and Fourteenth
Amendments to the United States Constitution, and
that they had been denied due process in violation of the
Fourteenth Amendment, the Petitioners requested that
the judgment of the Court of Criminal Appeals be re-
versed and that the court review and reverse the judgment
of the Criminal Court of Shelby County, Tennessee. {Rec-
ord, vel 1, at 1.) This petition was denied on January 20,
1969, the court giving no reasons for its decision. (A copy
of the court’s order is printed in the Appendix, infra, p.
2a)

Having exhausted all other remedies, and believing
that they have been denied certain basic Constitutional
rights, Charles Edmundson and Roy Hamilton now re-
spectfully petition this Honorable Court for a writ of
certiorari to the Supreme Court of the State of Tennessee.

N s oy S N

9
REASONS FOR GRANTING THE WRIT.

1. This Court has never permitted the press to be
criminally prosecuted for merely publishing an accurate
account of newsworthy information which has been vol-
untarily submitted to it However, if the Petitioners’ con-
victions are allowed to stand, such a pernicious precedent
will be established; and the secure foundation of the First
Amendment will be left trembling.

In the leading cases of Bridges v. California, 314 US.
252 (1941); Pennekamp v. Florida, 328 US. 331 (1546);
and Craig v. Harney, 331 US. 367 (1947), this Court un-
equivocally refused to allow the States to silence the press
by means of contempt convictions. Although opinions of
this Court have suggested that, under extraordi cir-
cumstances, courts might be justified in imposing sanc-
tions of censorship against the news media when the safety
of the State is jeopardized or where there is an imminent
threat that the orderly administration of the courts will be
destroyed, it is noteworthy that this contingency has never
ocrurred.

Even in the recent case of Sheppard v. Maxwell, 384
U.S. 333 (1966), where the proceedings were imbued with
a “carnival atmosphere,” this Court gave po indication
that the trial judge would have been justified in using
his injunctive and contempt powers to suppress the pub-
Lication of news. In fact, it was expressly stated that the
massive pretrial publicity did not, by itself, deny the
defendant his right to due process. Id. at 354. Instead,
the defendant’s conviction in Sheppard was reversed for
the sole reason that the trial court had not adequately
utilized its icherent authority to regulate its internal pro-
ceedings and those persons subject to its internal jurisdic-
tion. Id. at 358.

3 3 R et = oo o L g Aai W
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By expanding the purview of its injunctive orders
through judicial construction so as to find the Petitioners
gutlty of contempt, the trial court in the instant case has
turned sharply off the course charted by this Court in
Sheppard. It has attempted to transfer from itself to
members of the press the weighty burden of assuring that
a defendant will receive a fair trial. Such an endeavor
contravenes the fundamental concept underlying the Bill
of Rights—that they are intended to restrict govern-
mental, not individual action. It would seem axiomatic
that, if such a displacement can ever be justified, it must
be limited to those situations where a trial judge has ex-
hausted all other means at his disposal to effectively pro-
tect the accused.

Therefore, it is respectfully submitted that, under
the circumstances of the inctant case, the trial judge's
action in placing a direct responsibility for the preserva-
tion of fairress upon members of the press, by attempting
to regulate and control the publication of news, was un-
warranted and illegal, and, consequently, an unlawful
abridgment of the Petitioners’ rights of free speech and
free press.

2. Although this Court has alluded to the possibility
that a State court might be justified in invoking its con-
tempt powers against a recalcitrant press where the exer-
cise of an unabridged right to free speech threatens the
safety of the State or the destruction of the orderly ad-
ministration of its courts, Creig v. Harney, 331 US. at
373; Pennekamp v. Florida, 328 US. at 349-50; Bridges
v. California, 314 US. at 262-63, the “clear and present
danger” standard, as demonstrated in Sheppard, has never
been sanctioned by this Court for application in the nar-
row context of a possible miscarriage of justice resulting
from the publication of news or editorial comment con-
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cerning a single criminal case. How much more sweeping
and unsanctioned then is the application of this standard
by a State trial court when the exercise of the rights to
free speech and free press consist only of reporting state-
ments made by participants in the case who are directly
subject to the trial judge's control?

As this Court receatly recognized in the Sheppard
case:

“A responsible press has always been regarded as the
handmaiden of effective judicial administration,
especially in the eriminal field. Its function in this
regard is documented by an impressive record of
service over several centuries. The press does not
simply publish information about trials but guards
against the miscarriage of justice by subjecting the
police, prosecutors, and judicial processes to exten-
sive public scrutiny and criticism. This Court has,
therefore, been unwilling to place any direct
limitations on the freedom traditionally erercised
by the news media * * *+” 384 US. at 350 (Em-
phasis added.)

Furthermore, the startling impropriety of the trial
court’s action is spotlighted by the fact that the Petitioners
did nothing more than publicize statements regarding the
treatment which was being accorded James Earl Ray.
Cur society demands that any possible mistreatment of a
prisoner be immediately reported to the public. More-
over, it is inconceivable that publicity regarding the pos-
sible mistreatment of an individual while in jail could in
any way prejudice his right to a fair trial

Therefore, it is respectfully submitted that the er-
rocecus application of the “clear and present danger”
standard by the trial court constituted an unlawful
abridgment of the Petitioners’ rights of free speech and
free press.
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3. It would seem to be a basic proposition of law
that an individual cannot be prosecuted for violating an
order of injunction which fails to indicate that it is applic-
able to him. See Regal Kritwwear Co. v. NLRB, 324 US.
9 (1945); Lanzetta v. New Jersey, 306 U.S. 451 (1939).
However, that is precisely what occurred in the instant
case for Edmundson and Hamilton were neither named
or specified, nor linked by relationship to parties named
or specified, in the orders of injunction.

On their face, the trial court’s orders purported to
restrict conduct of the members of its official family. There
was nothing to indicate that they were designed to apply
to members of the press. In fact, in its order of July 30,
1968, the trial judge irdicated the limited scope of his
decree by stating:

“The Court recognizes the wide and pervasive
publicity which has been and will be an inevitable
incident of this trial The Court further recognizes
that there are many individuals who are beyond the
jurisdiction of this Court, but who may be interested
in the outcome of this trial, and whose statements
may have been vioclative of this Order had the Court
jurisdiction over such parties. As to such persons,
the Court urges self-imposed compliance with this
Order in the interests of a fair trial to the defendant
and to the State of Tennessee.

“In accordance therewith the Court orders a
certified copy of this Order to be sent by the Clerk
of this Court to all persons named herein or subject
hereto, and all newspapers of general circulation,
radio and television stations within the jurisdiction
of this Court.” (Emphasis added). (The entire order
is printed in the Appendix, infra, pp. 20a-23a.)

However, by finding the Petitioners to be in contempt, the
court has now construed its own orders so that they
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apparently have no imitation. Such an unforeseeable and
retroactive judicial expansion of the precise language of
the orders is at war with the fundamental concept of due
process that acts subject to criminal prosecution must
be defined with great specificity. Bouie v. City of Colum-
bia, 378 US. 347, 352 (1964).

The Petitioners’ convictions, if allowed to stand, com-
pel the conclusion that anyone in the country at large who
reads and then publishes, either by newspaper article
or by word of mouth, any prohibited statement of any
party specified in the orders of injunction thereby wiolates
said erders. Such a result is intolerable and violative of
the basic tenets of our form of government.

Moreover, the iniquity of the Petitioners’ convictions
is further enhanced by the fact that Edmundson and
Hamitton are daily being deprived of their inherent prop-
erty rights to pursue a vocation and to earn a living. By
refusing to impose sentence upon them, the trial court has
kept the club of threatened punishment and the carrot
of possible forgiveness over their heads. Responsible news
reporters cannot conceivably function effectively when
harassed by such instruments of censorship.

Therefore, it is respectfully submitted that the Peti-
tioners have been denied their basic rights of due process
under the Fourteenth Amendment to the United States
Constitution.

4. This Court has recently recognized that the Sixth
Amendment’s guarantee of a speedy trial precludes the
States from indefinitely prolonging the oppression, anx-
iety and concern which accompanies publie accusations.
Klopfer v. North Carolina, 386 U.S. 213, 222 (1967). By
refusing to impose sentence upon the Petitioners in the
instant case, the trial judge has flagrantly viclated this
mandate.
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While this Court has stated that a mere delay in
sentencing does not always deprive an individual of his
right to 2 speedy trial, nevertheless, it has been observed
that a Constitutional deprivation will occur if such delay
is purposeful or oppressive. See Pollard v. United States,
352 US. 334, 361 (1957); Welsh v. United States, 348
F.2d 885 (6th Cir. 1963); United States v. Grabina, 303
F.2d 783, 786 (2d Cir. 1962), cert. denied, 374 US. 836
(1963). Under the circumstances of the present case, it
would seem self-evident that the delay was both purpose-
ful and oppressive.

The trial court has attempted to erect insurmountable
barriers for the Petitioners. By failing to give any indica-
ticn that its injunctive orders were applicable o members
of the press, the court denied Edmundson and Hamilton
the opportunity to directly challenge the validity of these
crders. Then, by refusing to impose sentence upon them,
it prevented the Petitioners from having their convictions
reviewed by means of simple appezl. Consequently,
Edmundson and Hamilton are now in the insufferable posi-
tion of being forced to withhold information from the
public out of fear that they might transgress the amor-
vhous boundaries of a judicial order, the mettle of which
they have been unzable to test in any appellate court.
The trial judge has, thus, devised a unique method of
censorship which, unless this Court intervenes, will
escape review—at least throughout the period when the
censorship is desired, i.e., until Ray’s trial has ended.

This is a2 matter of broad nationwide concern to ali
news media and their reporters. If this proves an effective
means by which a trial judge can impose an illegal cen-
sorship without appellate review, it must be anticipated
that other courts will employ the same stratagem.
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Therefore, it is respectfully submitted that the trial
judge’s failure to impose sentence in the instant case was
purposeful, arbitrary and oppressive, and has denied the
Petitioners their right to a speedy trial,

CONCLUSION.

For the foregoing reasons, it is respectfully submitted
that this Petition for a Writ of Certiorari should be
granted.

AmxnsTEab F. Cray,
Attorney for Petitioners.

Of Counsel:

Ezaa K. Bryax,
Joaxn Lowerr TeOoMAS,
W. JasmEes OLLINGER

February, 1969.
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APPENDIX.
CONSTITUTIONAL PROVISIONS.

The First Amendment to the United States Constitu-
tion: “Cengress shall make no law respecting an establish-
ment of religion, or prohibiting the free exercise thereof;
cr abridging the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and to petition
the Government for a redress of grievances.”

The Sixth Amendment to the United States Constitu-
tion: “In all criminal prosecutions the accused shall enjoy
the right to a speedy and public trial, by an impartial jury
of the State and district wherein the crime shall have been
committed, which district shall have been previously
ascertained by law, and to be informed of the nature and
cause of the accusation; to be confronted with the wit-
nesses against him; to have compulsory process for ob-
taining Witnesses in his favor, and to have the Assistance
of Counsel for his defence.”

Section One of the Fourteenth Amendment to the
United State Constitution: “All persons born or natural-
ized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any
law which shall abridge the privileges or immunities of
citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process
of law; nor deny to any person within its jurisdiction the
equal protection of the laws.”
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ORDER OF THE TENNESSEE SUPREME COURT DENYING
THE PETITION FOR WRITS OF CERTIORARI AND
SUPERSEDEAS TO THE TENNESSEE COURT OF CRIMI-
NAL APPEALS.

{Entered January 20, 1969.)

Petition for Certiorari Denied. No Written Opinion.
[This order appears in volume one of the Record at
page 84.]

ORDER OF THE TENNESSEE COURT OF
CRIMINAL APPEALS.

(Entered November 18, 1963.)

The petitioners, Charles Edmundson and Roy Hamil-
ton, have presented to this member of the Court a petition
for the writs of certiorari and supersedeas, seeking to re-
view and reverse the order of the trial judge in holding
them in contempt of court for violating an order in regard
to pretrial publicity.

After a full hearing on September 27 and 30, 1968,
the trial judge found these petitioners, as well as an
attorney and an investigator, in contempt of court. He was
undecided at that time as to what action he should take
about punishment and reserved it for further considera-
tion. In his remarks at the hearing, he indicated that the
punishment might be mitigated or even not be imposed.
The petitioners contend that, in finding them in contempt,
the trial judge made an erroneous decision, in violation of
their rights of free speech and press, and that he exceeded
his jurisdiction.

The writs of certiorari and supersedeas are denied by
me for the following reasons:

e e — -
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The trial judge had jurisdiction in this case. His order
is interlocutory; the writ of certiorari is not employed to
inquire into the correctness of an interlocutory order
which is in the court’s jurisdiction but is merely an er-
roneous exerdise of that jurisdiction. McGee v. State, 207
Tenn 431, 340 SW.2d 904.

'Ihejudgmentinthismseismtsuchanorderas
should be reviewed by certiorari. An adjudication of con-
tempt is not final until punishment is imposed. Here no
punishment has been imposed. Conceivably, punishment
may never be imposed. There are no exceptional circum-
stances which eall for the issuance of the writ in the in-
terest of justice.

Thepetiﬁunandtherecordoftheproceedjnginthe
Criminal Court of Shelby County are returned to the at-
torneys for petitioners.

[This crder appears in volume one of the Record at
page 82.]

ORDER OF THE TENNESSEE SUPREME COURT DENYING
THE PENTION FOR WRITS OF CERTIORARI AND
SUPERSEDEAS TO THE CRIMINAL COURT OF
SHELBY COUNTY, TENNESSEE.

(Entered November 8, 1963.)

The petition of Charles FEdmundson and Roy Hamil
tonforwritso[certioraﬁandsupersedeashaﬁngbeen
inadvertently filed herein are hereby stricken from the
docketofthisCourtandtheﬁleisorderedremrmdto
counsel for the petiticners.

Peﬁﬁonsoftbiskindshwldbemadetothe{:alrtoi
Crimina]Appealssinoesaidcmn'thasjmisdicﬁanofa]l
criminal cases on appeal. See T.C.A. 16-448. Cases In-
volving coctempt proceedings are criminal in nature and
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any appeal is to the appellate court having criminal juris-
diction. This Court only has jurisdiction when a case is
certioraried from the Court of Criminal Appeals or where
the scle and single question for determination involves the
constitutionality of a statute or ordinance. See Metcalf v.
Eastman, 190 Tenn. 206, 223 S.W.2d 490, and T.CA. 16-
448

The costs are taxed to the petitioners.

Per Curiam.

[This order appears in volume one of the Record at
page 78.]

OPINION OF THE CRIMINAL COURT
OF SHELBY CQOUNTY, TENNESSEE.

(Decided September 30, 1968.)

I have made a few notes here, but, of course, it didn’t
inchude what has been said this morning.

Very briefly, as to Mr. Clay’s remarks about the
Maryland case, I think that the Baltimore Radio case is
distinguishable from the case at bar in that the order
there was much teo broad. As Mr. Clay observed, the
order there was much like the catch-all at the end of the
amici curize order, which says that “and all other state-
ments which may be prejudicial to a fair trial by an im-
partial jury in this case, whether specified herein or not”.

That was just the catch-all phrase at the bottom or at
the end of the five specifics that were set out, which I will
come to in my notes, but the one complained of, of course,
is the “treatment, acts and attitude of the defendant”,
which I think is very specific, and I will discuss it in my
rotes here.

Sa

Now, Mr. Hanes, Jr. makes a point of the difficulty of
him and his father in dealing with the news media. 1 would
agree with him This whole climate is rather difficult, but
i would recommend to him what the Court does. The
Court has been approached by a few people with questions
about the Ray case, and all I have to tell them is, “I con-
sider myself beund by my own Order”. That is all it is.

We have got to try this case in the Courtroom and not
by extrajudicial statements, and as I will come to in my
notes, there is a great distinction between what happens
in Court, where you have got an adversary proceeding
andyouropponent,ifa.nychargﬁordahnsaremade,an
contest them, then they can be borne out in Court by wit-
nesses on the stand and either the Judge or Jury decide
the point.

The whole situation in the Courtroom is under the
control of the Judge, and it is a lot different from saying
the same thing in a courtroom and going out extrajudi-
ciallyam]sayingtoareporterorTVmanortoaradio
man, “Those things that I said in Court are true”. They
are not able to be controverted. They are given wide
&issemination,andthereisjustagreatdistinctiﬂn.

Now Mr. Livingston makes rauch about the absence
of a man that is not under subpoena and who Mr. Hays
says was present at an interview that he had with Mr.
Edmundson, which was before the article was printed.
Mr. Edmunds&nsaysitwnsafterwardsandhad abso-
lutely nothing to do with it. It is unfortunate that things
turned out the way they did, but I don't believe we can
do anything about it if the man is not under a subpoena.

Now let’s get down to the issues. Trial Courts, such
as this one, have not sought the responsibility of dealirg
with pretrial publicity in criminal trials of naticnal sig-
nificance. That responsibility has been placed on us




6a

by the Supreme Court of the United States, and it is held
in Sheppard vs. Maxwell that if the Trial Court fails to
perform its duties in this regard, the case will be reversed.

I personally would hate to live anywhere where there
is no freedom of the press. Freedom of speech and freedom
of the press are set out in the First Amendment. Those
rights are set out in the First Amendment of the Constitu-
tion of the United States. A fair trial is guaranteed to the
defendant in the Sixth Amendment of the United States
Constitution. Both of these great rights are basic and are
foundation stones to our democracy, there is no doubt
about that, and we are here concerned with an area where
these great rights are in conflict. Really, it is a frontier
of the law. There are but few guidelines available. But
neither the novelty nor difficulty of the decision in this
matter can excuse cur avoidance of a decision. An aveid-
ance of a decision is a huxury that this Court can't afford.

Both the United States Constitution and the Tennes-
see Constitution guarantee to the accused a speedy public
trial by an impartial jury. Nothing is said about a fair
trial for the State, but that is necessarily the other side of
the coin, for a trial by a Jury biased for the defendant
would not be a fair trial, and the Jury would not be im-
partial.

An impartial Jury has beer held in this State to be
one that takes the box and is indifferent as between the
parties.

The first Order of this Court on publicity and the
Amendment thereto was directed, among others, to
“lawyers participating in this case”, as paragraph 7, and
their “investigators”, paragraph 7. They were ordered not
“to take part in interviews for publicity and from making
extrajudicial statements about this case as are prejudicial
to a fair trial by an impartial jury”.

O e
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That was the first Order and Amenrdment. The first
Order was on July 18, 1968; the Amendment was July 23,
1968.

The second Order entered July 30, 1968 provided that
“All lawyers participating in this case and their invest-
gaters * * * are forbidden to take part in interviews or
press conferences for publicity and are enjoined from
making extrajudicial statements about this case which
involves * * * (5) the treatment, acts and attitude of the
defendant”.

Webster's Third New International Dictionary defines
the word “extrajudicial” as “le, lying outside or beyond
the Court proceedings, forming no valid part of the case
before a Court”, and “1b, not made before a Judge or the
Court in due course of legal proceedings™.

It is obvious that neither the press nor the individual
reporters are specifically named in any of the above
Orders.

The Court finds that each of the four defendants has
had due notice of these orders. Each of the orders was
given wide dissemination by all news media throughout
the area. Hanes, Senior, a lawyer for the defendant, was
a party specifically referred to in both the Orders, as was
his investigator. The legal effect of the Order was
brought up in open Court on September 6, 1968 by Mr.
Hanes, and Mr. Hays was in the Courtroom. Both news-
paper reporters received copies of the Order of July 30,
1968, as did their respective newspapers. Both papers gave
prominent publicity to the Order of July 18, 1963, and the
Amendment of July 23, 1968.

The offending article on September 12, 1968, Thurs-
day, an arficle under the byline of defendant, Charles
Edmundson, reporter for the Commercial Appeal, ap-
peared in the Commerdial Appeal quoting the defenndant,
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Renfro T. Hays, a private detective employed by Mr.
Hanes, Senior, as saying: Last night, September 11, 1968,
that the health of James Earl Ray is so threatened by
security measures in force at the Shelby County Jail that
he may not be able to stand trial as scheduled November
12th, an indirect statement. Hays compares some of the
conditions in Ray’s cell with “devices used by Communist
police agents to destroy the health and balance of their
victims”. Hays spoke of bright ligkts kept shining night
and day, of television cameras constantly monitoring the
prisoner and of uninterrupted lack of privacy. This is an
indirect statement. Hays said, “I don’t think Sheriff Bill
Morris is trying to drive this guy out of his mind, but it
is the effect of this type of surveillance that counts.”

On Friday Mr. Hays took the witness stand and under
oath denied making each and every statement relating to
Ray’s treatment in jail

After the case had been argued, the Court allowed
Mr. Edmundson to take the stand, and under oath he
testified that Mr. Hays made each and every statement in
the article attributed to him in both direct and indirect
quotes. This morning, in rebuttal, Mr. Hays has denied
again making the significant quotes as set out in the
Edmundson article.

The testimony is in direct conflict.

It is the duty of the Court to determine the credibility
of the witnesses and determine the truth of the matter.

The Court believes Mr. Edmundscn has told the truth.
It is clear that the above statements are the result o “an
interview for publicity”, and are the account of “extra-

judicial statements”, “prejudicial to a fair trial by impar-
tial jury in the case”, by an “investigator of a lawyer par-
ticipating in the case”.

On Thursday, September 12, 1963, the evening paper,
the Memphis Press-Scimitar, published an article under
the byline of Roy Hamilton, Press-Scimitar staff writer,
stating among other things that “Hanes, Senior had inti-
mated in a Birmingham interview that Ray might not be
able to stand trial in November because his health was
being jeopardized by intersive security measures in the
Shelby County jail cell” This was a direct quotation in
the third paragraph.

In the seventh paragraph, “In the earlier report,
Hanes, Senior, was quoted as saying that Ray had under-
gone encugh to bug anybody” during his confinement. He
said, “Ray has had two guards breathing down his neck
24 hours a day and sometimes has to cover his eyes against
bright lights shining on him night and day in order to
sleep”.

And in the eighth paragraph, Hanes charges that the
security set-up surrcunding Ray constitutes “cruel and in-
human treatment”.

Hamilton did not testify, but Mr. Hanes, Senior did.
It may be remarked that anything said in open Court by
a lawyer in a pending case, if relevant and in proper
language, is absolutely privileged, and the press has an
absolute right to report it. Mr. Hanes, Senior tock the
stand and on cross-examination admitted that he might
have stated in Birmingham to some Birmingham reporters,
among others, that some of the statements about Ray’s
treatment in his cell attributed to Hanes in Hamilton’s
story of September 12th were true, but all such state-
ments had already been made orally by him, Hanes, in

open Court.

There is surely an obvious difference between making
charg&sandclaimsinCourt,wherethe:eisanadversary
proceeding and wkere the opposing side can challenge the
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truth of the charges and claims, and sworn proof can be
put on to controvert the same under the direction of a
Judge, and the giving of unsworn statements outside Court
and extrajudicial statements that the identical charges
ard claims are true, in fact, and for the same to be dis-
seminated throughout the community te possible jurors
who will ultimately try this case.

If the statements as to the treatment, acts and attitude
of the defendant are prejudicial to a fair trial by an impar-
tial jury in the case and are made extrajudicially, that is,
outside the Court, then they are in violation of the Orders
of the Court, whether made before or after the same
identical statements are legally, because privileged, made
in open Court or in a pleading filed in Court.

As to the two reporters and the defense of the First
Amendment, neither the press, communications media nor
these two reporters are enjoined, either specifically or by
class in the Orders of the Court

Prior restriction of free speech and freedom of the
press has been held to be unconstitutional by the Supreme
Court. It cannot be doubted, however, that the Court has
jurisdiction over lawyers participating in the case and
their investigators. It is spelled out in the Sheppard vs.
Maxwell case that the Court not only has the power to
regulate the extrajudicial statements, but that it would
be reversible error for the Court not to do so if prejudicial
publicity results from such failure.

These two newspaper reporter defendants avoid re-
sponsibility of these contempt charges by claiming First
Amendmest immunity. It is very generally held that =1l
persons who aid and abet those against whom an injunc-
tion has been rendered in disobeying it, are guilty of con-
tempt of Court if they have actual knowledge of the in-
junction, although not themselves parties to the suit or

11a

named in the Order granting the injunction. 43 Corpus
Juris Secundum, 263{¢), page 1012. And see Boils vs.
Boils, 41 Tennessee 284. This is an old case, 1860, but it is
still the law in Tennessee.

In this case the Tennessee Supreme Court specifically
held that an individual not a party to the suit and not
named in the injunction, either specifically or as a member
of a group, nonetheless is bound by an injunction even
though his acts of viclation of an injunction occurred
before the injunction was actually issued, if said stranger
had knowledge of the fiat for the injunction

Mr. Clay, Mr. Burch and Mr. Hanes, Junior all men-
tioned the report of the “Committee on the Operation of
the Jury System on Free Press, Fair Trial Issue”, ad-
dressed to the Chief Justices of the United States and
Members of the Judicial Conference of the United States.
This Committee was led by Chairman Irving 1. Kaufman,
and the report is dated September, 1968.

The Court has read this report with great interest,
and on Page 16 of the said report it is stated: “The Su-
preme Court of the United States has indicated in Shep-
pard vs. Maxwell, that the Courts have both the power
and responsibility to insure that a fair trial by an impar-
tial jury is afforded every criminal defendant However,
the power of the Courts to control the news media and
other sources of possible prejudice to the defendant is,
under the Constitution, not without limits”, citing Woods
vs. Georgia, 370 U. S. 375, 1962.

The Court read Woods vs. Georgia, the facts of which
are not here apposite. In that case, however, the criteria
of the great landmark cases on free speech, free press cur-
tailment are reviewed. Bridges vs. California, 314 U.S, 252;
Pennecamp vs. Florida, 328 US. 331 and Craig vs. Harney,
331 U.S. 367, laid down the guidelines that the exercise of
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judicial power over out of Court publications was to be
governed by the clear and present danger standard; that
“a working principle that the substantive evil must be
extremely serious and the degree of imminence extremely
high before utterance can be punished”. Bridges, P. 263;
and “The fires which (the expression) kindles must con-
stitute an imminent, not merely a likely, threat, to the
administration of justice. The danger must not be remote
or even probable. It must immediately imperil” Harney,
P. 376.

This Court is of the considered opinion that the
extrajudicial statements herein complained of are ex-
tremely prejudicial and constitute a clear and present
danger to the selection of an impartial jury and the hold-
ing of a fair trial for both defendant and the State; that
such prejudicial, extrajudicial statements are extremely
serious, and the degree of imminence of peril is extremely
high; and that the prejudice that such statements kindle
constitutes an imminent, not merely likely threat to the
administration of justice.

Tha danger of prejudicing prospective jurors is not
remote or even probable, but is immediately imperiling.
The Court is persuaded that a'l the criteria above set out
are met by the particular facts and circumstances of this
case.
The Court takes notes of these significant words of
the Supreme Court of the United States in Sheppard vs.
Maxwell, 384 U.S. 333 at Page 362, and I quote:

“Had the Judges ard the other officers of the Court and
the police placed the interest of justice first, the news
media would have soon learred to be content with the
task of reporting the case as it unfolded in the courtroom,
not pieced together from extrajudicial statements™.

This Court must place the interests of justice first

Justice demands a fair trial by an impartial jury for both
the defendant, James Earl Ray, and the State of Tennessee.

It is my present opinion that the respondents, each
and all, have failed to show good cause why they should
not be beld in contempt for the viclating the Orders of
this Court, of which they had notice.

I am not yet ready to decide what final disposition
should be made of the matter. It might well be that future
action and conduct of all or some of these respondents
might be considered as a mitigation or even as a purgation
of the offense.

Consequently, I reserve final disposition of this matter
for a future day.

Is there anything else at this time in this matter?

[ This opinion appears in volume three of the Record
at page 326 and is paraphrased in volume three of the
Record at page 282.]

OPINION OF THE CRIMINAL COURT OF SHELBY
COUNTY, TENNESSEE ON PETITIONERS' MOTION
FOR REHEARING OR, ALTERNATIVELY, THAT SEN.
TENCE BE IMPOSED.

(Decided September 30, 1968.)

‘When I stated that I am not yet ready to decide what
final disposition should be made of this matter, and I am
still of that opinion, sir.

I can deeply sympathize with your desire to get this
in some Appellate Court now. I am just not ready to
decide it, and it is a knotty guestion that I didn’t seek,
but I am very sensitive to what I think my duties are, and
I have stated here what I think the law is, and I have
stated here that, Iike it or not, it is my duty to follow
justice in this matter and that is what I have done. And
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while I would like to place the press in a situation they
are seeking, to place a fine or some punishment on these
defendants, why I am just not ready to do that yet,

So the petition for motion for rehearing cr to sentence
the defendants will be overruled at this time.

[This cpinion appears in volume three of the Record
at page 310.]

ORDER OF THE CRIMINAL COURT OF SHELBY COUNTY,
TENNESSEE ON “SCIRE FACIAS.”

(Entered October 11, 1968.)

This cause came on to be heard on a verified petition
for citation for contempt of Arthur J. Hanes, Sr., Renfro T.
Hays, Roy Hamilton and Charles Edmundson, heretofore
filed by the Court-appointed amici curiae; personal service
of said petition upon all four named respondents; scire
facias issued by this Court ordering said respondents to
show cause why they should not be held in contempt of
previous orders of this Court; the sworn answer of the
respondent Renfro T. Hays: the bearing in open Court on
the 27th day of September, 1968, and on the 30th day of
September, 1968, at which time sworn testimony was
adduced by the petitioners and the respondents; the argu-
ment of counsel for all parties; the exhibits in the cause,
and upon the entire record in this cause, from all of which
it appears to the Court:

That the respondents, Arthur J. Hanes, Sr., Renfro
T. Hays, Roy Hamilton and Charles Edmundson, each, are
guilty of contempt as found by this Court in its opinion
whic.hhasbeenﬁledintbiscause,andwhich the Court
incorporates by reference in this order the same as if
copied herein verbatim: and

ot A Y Tesin gt w4 iC

e A o i i i

15a

The Court being undecided at this time as to what
action the Court should take by way of punishment on
account of said contempts, and being desirous of giving
the matter further consideration,

It Is Henesy OrpERED, ADJUDGED AXD DEcrEED that
this matter be, and the same is herehy, reserved by this
Court for further and future orders of this Court.

It Is FurTHER ORDERED, ADJUDGED AND DECREED that
the motions cof the respondents Roy Hamilton and Charles
Edmundson, made by and through their attorneys, the
Honorable Armistead Clay and the Honorable Erra Z
Bryan, at the conclusion of the Court’s opirion, to recon-
sider the Court’s action and, in the alternative, to fix
punishment, are hereby denied.

To all of which the respondents respectfully except.

[This order appears in vohmme three of the Record
at page 339.]

ORDER OF THE CRIMINAL COURT OF SHELBY COUNTY,
TENNESSEE ON MOTION FOR NEW TRIAL

(Entered October 22, 1968.)

This cause came on this day to be heard upon motion
for new trial having been filed in the cause in behalf of
Charles Edmundson and Roy Hamilton, said motion being
filed on the 14th day of October, 1968; upcn the amend-
ment to the motion for new trial, said amendment being in
behalf of Charles Edmundson and Roy Hamilton and
filed on the 18th day of October, 1968; upon the argument
of counsel representing the respondents named herein-
above; upon the statement of the Court’s amici curiae and
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upon the entire record in this cause, from all of which jt
appears to the Court:

That the motion for new trial and the amendment to
the rootion for pew trial is inappropriate and premature
at this time; that the Court, therefore, believes that the
motion for new trial filled in this cause and the amend-
rect to the motion for rew trial should be stricken from
the records and minutes of this Court, in toto.

It Is, TEERFFORE, ORDERED AND ADJUDGED:

That the motion for new trial filed in this cause on the
1i:2 day of October, 1968, and the amendment to the
otion for new trial filed in this cause on the 18th day of

tober. 1968, be and the same are kereby stricken from
the records and minutes of this Court, in toto.

The respordents, Charles Edmundson and Roy Ham-
iiten. each do kereby take exception to the Court’s ruling,
said excepiion being duly noted by the Court.

[This order appears in volume three of the Record
at page 345.]

ORDERS OF THE CRIMINAL COURT OF SHELBY COUNTY,
TENNESSEE REGAEDING COURTROOM PUBLICITY.

Order of July 18. 1968:

OXDER ON COURTHOUSE AND COURTROOM
FROCEDURES AND PUBLICITY

Tre Cozstitutions of the United States and the State
of Tercessee guarantee deferdants in criminal cases due
process of law and the right to a fair trial by an impartial
jary. It is the duty of the trial Court to see that every
defendznt receives all his constitutional rights.

Frem tre world wide attention attracted to this case
21 bar resulting in eassive ang pervasive publicity in the
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news media, the Court is of the opirion that the following
rules are necessary to a constitutionally guaranteed order-
ly and fair trial by an impartial jury, and therefore
orders:

The term “Criminal Courts Buildings” as used herein
shall mean the Criminal Courts Building, 150 Washing.
ton, and the adjoining Shelby County Building, 157
Poplar Avenue, Memphis, Tennessee.

All entrance ways, corridors, and approaches to Court
rooms, offices and other rooms in the Criminal Courts
Buildings will be kept clear at all times for free access
thereto by those using them in the course of their employ-
ment or those having business to transact therein.

No cameras, photographic, television, radio or sound
equipment, including tape records, will be permitted in the
Criminal Courts Buildings or upon the alley-ways, parking
lots, yards or grounds immediately surrounding said build-
ings. No photographs will be taken of the Jury, nor wil?
they be televised No sketches will be made in the Crim-
inal Courts Buildings.

All persons seeking admission to the Courtroom will
submit voluntarily to a search of his person before being
admitted.

No one will enter the Courtroom after a session has
begun without permission of the Court, but must wait
until the next recess. No one will leave the Courtroom
except at recess or adjournment except in an emergency.
At noon recess and adjournment, and at any other time the
Jury is retiring from the second flocr, or the prisoner is
being removed to the jail, the spectators shall remain
seated in the Courtroom until the Jury and prisoner have
had ample time to witkdraw, and said spectators have been
given permission to disperse.
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The bar of the Court within the rail is reserved for any of the attorneys representing the defendant or the
the defendant, counsel, members of the Bar, Court person- State, or any representative of such attorneys.
nel and such witnesses as counsel may desire to be within i [This order appears in volume three of the Record at
the bar for censultation purposes. No one else will enter ¢ page 313 and is paraphrased in volume two of the Record
without permission of the Court. : at page 5.}

No one except attorneys of record, their agents, Court :
personnel, witnesses and Jurors may handle exhibits ex- ‘ Order of July 23, 1968:

cept by order of the Court. '- The order heretofore entered in this cause on the
All lawyers participating in this case, their assistants, : eighteenth day of July, 1968, and headed “Order Omn

office associates, staff members, investigators and employ- - Courthouse and Courtroom Procedures and Publicity”™ is

ees under their supervision and control zre forbidden to hereby amended as follows:—

take part in interviews for publicity and from making In paragraphs VI, VIII and IX of said Order, the

extra-judicial statements about this case from this date terms “Interviews for publicity” and “extra-judicial state-

until such time as a verdict is returned in this case in open ' ments” shall be limited to such interviews and statements

Court. as are prejudicial to a fair trial by an impartial jury in the
The County Medical Examiner, Jury Commissioners, case.

Criminal Court Clerk, County Sheriff, Police Officials and This is done by the Court on its own motion, this

other law enforcement officers, employees of this Court, : twenty-third day of July, 1968.

all otker persons employed in the “Criminal Courts Build- [This order appears in volume three of the Record

ings”, their associates, deputies, assistants, staff members at page 316 and is paraphrased in volume two of the

and personnel under their supervision and control are Record at page 10.]

forbidden to participate in interviews for publicity and

from making extra-judicial statements about this case Order of July 29, 1968:

from this date and until such time as a verdict in this case This cause came on this day to be heard by the Court

is returned in open Court.

on its own motion from all of which it appears to the

All witnesses, persons subpoenaed to Grand Jury or Court:
Court, jurcrs, and those persons summoned but excused That its Order on Courthouse and Courtroom Pro-
frem serving as jurors, are forbidden to participate in cedures and Publicity entered by the Court on July 18,
interviews for publicity and from making extra-judicial _ 1968, as well as the Amendment to the Order, same being
statements about this case from this date and until such dated the 23rd day of July, 1968, may have been violated
time as a verdict in this case is returned in open Court. by ore or more person or persons.

Nothing in this order shall prohibit any witness from It, therefore, further appears to the Court and it is the

discussing any matter in connection with the case with Court’s desire and opinion that it should appeint certain
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attorneys as “amici curiae” for the purpose of assisting and
advising with the Court with regard to the possible vio-
lation or violaticns of either of the orders identified herein
above.

It 1Is, THERTFORE, ORDERED AND ADJUDGED by the
Court that Don G. Owens, Ludius E. Burch, Jr., J. Alan
Hanover, Cooper Turner, Jr., Leo J. Buchignani, James D
Causey, Leo Bearman, Jr., and Lee A. Hardison, attorneys
and members of the Memphis, and Shelby county Bar
Association, be and they are hereby appeinted “amici
curiae” by this Court.

It Is Frereer Orperep axp Aoguncep that the
attorneys aforesaid be and they are hereby directed to in-
vestigate assist and advise with the Court with regard to
any possible violation or violations of either of the orders
entioned herein above, and otherwise assist the Court as
may be expedient or necessary.

ExTeRED this the 29th day of July, 1968.

[This order appears in volume three of the Record at
page 317.]

Order of July 30, 1968:

In this cause, the Court having heretofore appointed
a committee of eight members of the Bar to act as amicus
curize and said committee having this day filed a report
that there is probable cause to believe that this Court’s
Order of July 18, 1968, as amended July 23, 1968, has
been violated by certain individuals in certain circum-
stances, to-wit:

(1) Certain statements attributed to Arthur J. Hanes,
Esq., to the effect that the shooting of Doctor Martin
Luther King, Jr. involves a Communist conspiracy, to the
effect that his client’s rights were being trampled in jail,

!
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and to the effect that himself, his family and servants
are being threatened by “them”, as quoted in the Memphis
Press Scimitar of Saturday, July 27, 1968, and the Com-
mercial Appeal of Sunday, July 28, 1968;

{2) Certain statements in Memphis Press Scimitar
of July 27, 1968, attributed to William Morris, Sheriff of
Shelby County, Tennessee, concerning the cost and ex-
penses for the security of the prisoner and the treatment
of the prisoner, and the prisoner’s demeanor and attitude
while in confinement;

(3) Certain statements appearing in the Memphis
Press Scimitar of Saturday, July 27, 1968, attributed to
Russell X. Thompson, Esq. concerning his opinion as to
the guilt or innocence of the defendant; and said report
further pointing out that to the extent that Ramsey Clark,
Attorney General of the United States, is a “Law Enforce-
ment Officer” or “a lawyer participating in this case™
through his staff, assistants, office associates, investigators
or employees under his supervision, the statements attrib-
uted to him and the United States Department of Justice
as referred to in the Commercial of July 28, 1968 are in
probable violation of the principles set out in Sheppard
vs. Maxwell, 384 U.S. 333, 16 L.LEd.2d 600, 86 S. Ct. 1507
{1966), said statements being to the effect that there was
no evidence of a conspiracy in the shooting of Doctor
Martin Luther King, Jr.

The Court, in the interest of preserving the constitu-
tional rights of all concerned and protecting the crderly
preparation and progress of the trial, reserves further
inquiry and disposition of each and all of the above in-
stances until a later date.

And whereas it is the desire of the Court to aveid
any possible misunderstanding of its orders heretofore
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made, said orders of July 18 and July 23 respectively
are herewith supplemented zs follows:

All lawyers participating in this case, their assistants,
associates, staff members, investigators and employees
under their supervision and control, Courty Medical Ex-
amirer, Jury Commissioners, Criminal Court Clerk,
County Sheriff, Police Officials and other law enforcement
officers, employees of this Court and all other persons
employed in the “Criminal Courts Buildings”, their as-
sociates, deputies, assistants, staff members and personnel
under their supervision and control, are forbidden to take
part in interviews or press ccnferences for publicity and
are enjoined from making extra-judicial statements about
this case which involve: (1) the personal belief of the
Declarant as to the guilt or innocence of the accused; (2)
the plans of the Declarant relating to the preparation or
conduct of the trial, tke theory, techniques and strategy
of the Declarant in the preparation and trial of the case;
(3) the jurors or potential jurors who may serve; (4) the
comments of the Declarant zbout the merits of the case
and about any evidence which may be presented; (5) the
credibility of or information concerning any known or
intended witnesses or the treatment, acts and attitude
of the defendant, and are further enjoined from making
any and all other statements which may be prejudicial
toafairtria]byanimparﬁaljuryinthiscase, whether
specified herein or not.

All persons or entities subject to this Order who feel
aggrieved by anything herein contained are Eereby ad-
monished that any such grievances or complaints should
be judicially presented.

The Court recognizes the wide and pervasive pub-
licity which has been and will be an irevitable incident
of this trial. The Court further recognizes that there are

;
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many individuals who are beyond the jurisdiction of this
Court, but who may be interested in the outcome of this
trial, and whose statements may have been violative of
this Order had the Court jurisdiction over such parties.
As to such persons, the Court urges self-imposed comphi-
ance with this Order in the interests of a fair trial to
the defendant and to the State of Tennessee.

In accordance therewith the Court orders a certi-
fied copy of this Order to be sent by the Clerk of this Court
to all persons named herein or subject hereto, and all
newspapers of general circulation, radio and television
stations within the jurisdiction of this Court.

{This order is paraphrased in volume two of the
Record at page 11.]

NEWSPAPER ARTICLE BY CHARLES EDMUNDSON
WHICH APPEARED IN “THE COMMERCIAL AP-
PEAL” ON SEFTEMBER 12, 1963.

RAY SECURITY CALLED DANGER TO HIS ‘SANITY’

By Charles Edmundson

The health of James Ear] Ray, charged with slaying
Dr. Martin Luther King Jr, is so threatened by security
measures in force at the Shelby County Jail that he may
not be able to stand trial as scheduled Nov. 12, a private
detective employed by Ray’s attorney said last night

Renfro T. Hays, 40-year-old investigator with offices
in the Commerce Title Building, compared some of the
conditions in Ray’s cell with *“devices used by Communist
police agents to destroy the health and balance of their
victims.”
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Hays spoke of bright lights kept shining night and
day, of television cameras constantly monitoring the pris-
cner and of and [sic] uninterrupted lack of privacy.

Arthur Hanes, Ray’s attorney, complained of the same
items to Criminal Court Judge W. Preston Battle in a
preliminary hearing Friday. Mr. Hanes was instructed to
put his complaint in writing. The written complaint is
expected to be argued at another hearing Wednesday.

Mr. Hays said, his work in Interviewing prospective
witnesses has been easier since Judge Battle Friday re-
peated his caution that a court order restricting publicity
is not to interfere with the right of witnesses to talk to
attorneys for the prosecution or the defense.

Interviewed by telephone in Birmingham, Mr. Hanes
said only he will have his motion asking security changes
ready Wednesday. In court Friday Mr. Hanes charged
the conditions “constitute cruel and unusual punishment.”

Mr. Hays said he does pot think the conditions
criticized in Ray’s cell result from intentional persecution.

“I dont for a moment think Sheriff Bill Morris is
trying to drive this guy out of his mind. But it's the effect
of this type of surveillance that counts.”

{This article appears in Exhibit Seven to the Record.
It is also set forth in volume three of the Record at page

323 and is paraphrased in volume two of the Record at
page 43.]
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NEWSPAFER ARTICLE BY ROY HAMILTON WHICH
APPEARED IN THE “MEMPHIS PRESS.SCIMITAR™
ON SEPTEMBER 12, 153

HANES HAS ‘NO PLANS’ FOR DELAY

RaY’s Artomnrys Stoie Prasnmc TriaL Nov. 12
By Roy Hamilton
Press-Scimitar Staff Writer

The defense for James Earl Ray, accused killer of Dr.
Martin Luther King, has “no plans™ to seek a postpone-
ment of his trial scheduled Nov. 12 in Memphis, Arthur J.
Hanes, Jr. said today.

“So far as I know we will be ready to go on the 12th,™

said Hanes, who is assisting his father, Arthur J. Hanes,
in Ray’s defense.

REPORT

It had earlier been reported that the senior Hanes
had “intimated” in a Birmingham interview that Ray
mightnotbeabletustandtrialinNovemberbecausehis
kealth was being jeopardized by intensive security meas-
ures in his Shelby County jail cell.

Hanes Sr. was in court on another matter but his
son, when asked about the report, said, “Some things are
read into statements that are quite often anly in the eyes
of the beholder. I know of no plans to ask for a continu-
ance”

COMPLAINT

The younger Hanes did confirm that Ray had com-
plained about conditions in his cell and he said it was
possible that a written motion may be filed pext week
asking for relief.
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The defense lawyers are due back in Memphis
Wednesday to inspect items of physical evidence accumu-
lated by the state for use in the prosecution. The defense
won access to the state’s evidence in a hearing last week
in Judge W. Preston Battle’s court.

QUOTED

In the earlier report, Hanes Sr. was quoted as saying
that Ray has undergone “enough to bug anybody™ during
his confinement. He said Ray has had two guards “breath-
ing down his neck 24 hours a day” and sometimes has to
cover his eyes against the bright lights “shining on him
night and day” in order to sleep.

Hanes charged that the security setup surrounding
Ray constitutes “cruel and inhuman treatment.”

[This article appears in Exhibit Eight to the Record.
It is also set forth in volume three of the Record at page
324 and is paraphrased in volume two of the Record at
page 47.]
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STATEMENTS MADE BY ARTHUR HANES, SR. IN OPEN
COURT UPON PRESENTATION OF AN ORAL MOTION.

(Made on September 6, 1968.)

Arthur Hanes, Sr.: “This man has two guards in there
to sit with hire 24 hours a day, Your Honor. He has tele-
vision sets on him 24 hours a day. He has bright lights,
brighter than these, burning in his eyes 24 hours a day.
This man cannot rest. Why he hides under a pillow or
cover to sleep, Your Honor, and I think this is cruel and
ichuman And Your Honor—"

The Court: “All right. All right, Mr. Hanes, you are
getting into matters of the treatment of the defendant,
andIthinkyoushoulddotbisinwﬁﬁng. I think this is
serious enough that whatever testimony we have be under
cath and you ask for whatever relief you want and this
can be a regular moticn brought up before the Court.”

[ These statements appear in Exhibit Nine to the Rec-
ord. They are also set forth in volume two of the Record
at page 83.}




