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FLOYD E. KELLY ET AL

HEVORANDUM OF FACTS AND AUTHORITIES
CN BEHALF OF STATE OF TENNESSEE IN
OPPOSITICN TC THE MOTIOK OF DEFENDANT
FLOYD E, XELLY TO REQUIRE STATE TO
PERMIT INSPECTION OF EVIDENCE

The question for the Ceourt te consider in the
pending ¥otion of the deferdant, Floyd E, Yelly, is as
follows:

Are the rzdiec lops and tape recordings of the
Yemphis Police Departrent in the possessicon of the District
Attorney Genersl for use in a pending criminal case such
"pudblic records™ within the meanirng of Sections 15-304 to
15-307, Tennessee Code Anrnotated, sc as to give to the
defendant Kelly ir said case the right of inspection and
te rake coples thereof nrior to trialt

In the case of Fecple v, Harnmett, 226 N.Y.S. 338

(1927), a "public rvecord™ was defined 2s follows, on psge
341: ™A public record, strictly spraking, is one made by

a public officer in pursuance of a duty, the fnwelate puTpose
of whick is to disseminate inforration te the public, or teo
serve as 3 rerorial of officisl transactions for public

reference,”

In the saze Opirion, on page 343, it was stated
as follows:

"Secrets of state, such as diplomatic correspendence,
records of the police, or cozmmunicaticns Ly veluntary informers,

mnay be wlthheld fren inspection, even where 2 person directly




H

interested is concerned.™

In Yol, 23, Rulimp Case Law, on page 161, there is

stated as follows:

"The right of inspection does not extend to all
public records or documents, for public policy demands thst
soee of ther, altkough of a public nature must be kept secret
ard free fror cowmon inspection, such for example as
dipleratic correspondence and letters and despatches in
the detective prolice service or otherwise relating to the
spprehension and prosecution of criminasls.”

In the case of Lee v, Eeach Publishin; Cozpany,

173 Sou, 440 {1937), the sbove rule w2z cited with approval,

and the Court stated or page 442, as follows:

"The appellant contends that there are certain
Tecords in the police department of a city which »ust be
kept secret and free from comron inspection as a watter
of public peolicy. This is true,”

The same rule has heen quoted with approval in

trhe case of Kunyon v, Ecard of Prison Terass and Parcles,

79 7. (2d4) 101 (1938), and in nuzerous cother cases,

In Yel, 45, Arerican Jurisprudence, on page 433,

the follewing has been stated:
"The right of inspection dees not extend to all
public records or deocuwents, for public poelicy demands that

scee of ther, altkough of a publlc nature, nust bte kept

cerrespondence and letters and dispatckes in the detective

police service, or otlervise yelating to the apprehension,

prosecution and detention of criminals, and documents anmd

records kept on file Im public institutions concermniag the
condition, care and treatment of the iemates thersof,”

In Yol, 76, Corpus Juris Secundum, on page 139, the

following was stated:




*(n the other hand various records bave besn
held not scbiect to Inspection, irmcluding records of
sdninistrative or executive officers, apencies, or
departrents of the goevernment chich are kept merely

#s evidence of the transactions iavolved; records of
sn insane asylur; records of pawn brolers® transactions
flled by ther with specified officers under the provisions
of 3 statute; state secrets, such as diploratic

correspencence; records in the offices of those charged |

_with the executinn of the laws relatiny ta the apprekension,

presecuticn, nunishrent or par of = 1s and genarally

records inspectien cf xhich would te detrirental to the

public interest or is specifically exeppted or prohibited

by statute,”
The leading arnotatier ¢n this subject is to

te found in Vol. $2, Arericsn Law Reports, beginning on

page 207 wherein rtumerous cases are cited in support of
the general rule that the accused In = crimiaal case has
no right prior to trisl to the inspection or disclosure
of evidence in the possessien of the prosscution,

In the case of In Fe: Zeigler, 203 %.Y.S5. 19

(1524), it was beld that the records ¢f the police

departzent made by nolice officers are not public

————

records, but are essentially confideatisl relating to
————————
the apprehension and prosecuticn of criminsls,

A police blotter, in tke case of Hale v, City of

.

NoY, et 21, 256 N,Y.S, 443 (31937), was held not to te a

“public record” within the resning of the statute opening

v

the public records of such xunicipality te ipspecticn,

In the case of Yhittle v, Munshower, 155 A, (24)

670 (1368), thke following lsaguage wvas used by the Court on

rage 671:
"But we were aware of no ststutory provision that

declares that reocrts made by state police to their superier




officer, or inforeation gathered by them in the ceurse of
thelr investigations of reprorted crimes, should be pubillc
records, or cpen to inspection., In the absence of statutory
requirerent it is generally held that police records are
confidential.™

In the casce of State v, lee, 139 Socu, 302 (1932),

the defendents on sppesl assigned as error the Jdcnial by
the trial judge of their derand for oyer of all police
Téports and written staterents of witnesses in possession
ef the state, The Ccurt in its opinion stated, as fellows:

"ilad sppellants’ request been granted by the
trial jJudge the state would have been forced to disclose
its entire evidence in sdvance of the trial, which it was
rot required to do.

Thke reports and statepents <alled for were not
public docurents, but were the private nroperty of the
state,

The defendants did not disclese for what
purpese they desired to use the documents, and it is
wanifest that in makinp thelir demand they were rerely
exbarhing upen a fishinp expedition in the Lope of
discovering something in them that might prove useful
to their defense.™

The cenviction of the defendants in this case
and the sentences appesled from were affirmed,

To the sawme effect is the case of State v,

Mattio, 31 Scu, (2d) 801 (1947), which held that it was

not error for the trial court to deny the motios of the
defendant te see, read and copy the pellice report which
was then in the hands of the District Attorney aad the

Superintendent of the Police Departsent,

In the cases of Interaational Uulcn. United

Autozobile, Alrcraft aad Agricul sursl [wplement ¥orkers
et sl v, Cooding, 29 N, ¥, (24) 730 {1947}, on psge 736,




it wvas stated by tke Court as follows:

“xe shall cot go inte tke scope of tke common law

right exhaustively or attempt to document cur ebservatioas upea

it. It is erough to say thst sre nuzercus limitations under
the corzon lasw upor the right of the public to exasline
papers that arc in the hands of ar officer, as such officer,
Cecuwentary evicence in the hands of a district atterney,
rinutes of & grand jury, ervidence in a divorce sction
crdercd sealed by the Ccurt are typical, The 1ist couvld

be expanced but the feregoiny 1is ezcugh to illustrate

thkat in certale sitvaticns a paper pay o the pudblic
interest be withheld Irow puklic inspecticn,”

Secticn 154304 threugh Section 15367, T,C.A,,
tecare law in Teanessse by thre Pablic Acts of 1957,

Section 28-1201, T,.C,A., izvelving the édiscovery
law #as acended by the State lepislature In 1961 so as to
rrevide that szid law shkeuld zot apply te say crizinsl
rroceeding tlen or tlereafter rendizg in may Ceurt of this
ftete Laving Jurisdiction, It thus teccres apprarent Yty the
letest irtent of thte legislature that discovery Is rot
arplicable in criminal cases prior te trial whick, in effect,
is wkat the defendarnt Lelly is attespting tc secure through
this zotion,

The daferdant Yelly tras fzfled to file a vritten
rexorandur of tlte euttorities relfed upen in support of his
eotion, as requirel by Fule Twe (2) ¢f this Criminal Court,

Furtherrore, there kas beea no zllegation in
szid roticn that the defendant Xelly §s a clitizea eof
Tennessee as required under Section 15-304, T,C.A,, a3 s
condition precedent to the right of inspection.

Free 3 reviev of 211 the lav applicable on this
subject, 1t 1s spparent that the radle logs and tape
vecordings of the Verphis Police Departmeat are aot public

records schject to inspectiom but:rsther are the private




property of the state, and public policy demands that they

be kept secret and confidestial,

Sespectfully submitted,

WILLYAM D, HAYKES
Assistant Attorney Genmersl




