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OpINION

Kernes was convicted of €zrTying a pictol and fined

' $50.00 and sentenced to eleven {11) conths and tweaty-aina (29)

days in the Shelby County Workhoute in onae case, £3d sentenced to

S¢IVve two years in the State penitentiery in exothor cace for the

possesaion of burgli:y tools. irow thes: tYo wuos.ctio=s e has

sessonably sppealed, briefs have bHeoa £iled, arguzints keaxd,

and, after reading this record a=d Ciasicoring the matter, we

think the record is in guch a SCiDicd condition that it is l=pos-

sible to tell hezds or tails aoout the sitvation so tha: it would

be falr to either tho defcncant o tno fiite to reader a docision

theroon. For this rcazon the yedoments below 2xe reversed and

the cause is remandecd for a new trizl,

Eoa, W, Preston Battle, Judge
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4724 and 4725. The bill of exceptions docs not show that the

,toc{-nj.cal. Tecord does show that both defendants were on trial,
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- &8 a macter of fact Jaxes W.Tutcr wo3 nazed in the irdictment,
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Briefly, trese two czses wore tried togsther, the
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defendant, Kernes, beiag indicted in Cege Ho, 4724 for carrying

i)

8 pistol, and Xerncs and a pan raxd Jenos W, Tutor wexra jointly

3 . Y

indicted in Case Fo. 4725 for polscssing Lurglary tools. In the

record thera is also a copy of another indictoent which c3rges

it Ul e et
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& Dzn n2zed Tholna Roy Tutor with posscscing burglary tools. This -

-

indictoent is No. £336. %he minutes of tha court indicate that b

cascs 4724 and 4725 were tricd joirtly in the present procecdingse -
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The bill of excoptions shows that Kerpas entercd pPlezs to hoth

co~dafandant entercd a plea to the indictoent in 4725, but the

shows that Thelra Roy Tulor was oa trial in Case Ko, 4725, wken

~

After tha State had prescatcd Lits case both Shelma-Rey Tutor and

Janes W. Tutor tcstified for the defczga. A cletk of the court

testified that it was Jamcs ¥, Tulor who wes actually nzzed in the

indictment. Upon motlon of the defcalant for & dizcoied verdict
as toTholmn Roy Tutor, tha trial 3udsa granted & =istrial a3 to

Thalza Roy Tutor but did rot dizset a vercict.

Tha bill of excepiiona is ttylcd a “narrative bill of

exceptions® on the covecr paje, altlioush as 2 nmsiter of fast it is
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in question and answer torn. There ares places in the record whers . i

it appears that tho court reporter ‘experienced difficulty with h.ll

' recording equipment. This information is stated because, ss we

: have said bafore, the record is in such a garbled condition oa- .,

g-- reading it can't tell anything about it. ' ,

i( % T Yor these resasons we do not deem it advisable or ,

?‘;‘, L | nloull:r to comment on the varfous assignments made in thil

i,‘ ‘ '-'_"_ record. In looking at it in one way, clearly, thu-n was no jnltl.-

E._‘.: r_--._ aneat.:lon for a search wherein a pistol was found, nor is there uq ‘

?,__t?*_'.”; :é_t ﬂldm to ahow that this defenfant was guilty of Fossessing

;: --'7 ;,.,":- u”-. burglary tools, but the xocord might be locked at froo a .
:;v:_'--‘_; o ;'- 5 d:lf!crtnt standpoint and there might be other avidence which is

» - - s

e 7.—' ', Ilft out which caused thn trial judge to rule as he 4id., It is
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}. " . hown that the jury was out when most of the evidence aleng dif- .~ ',
‘.'i’:i?:‘ B | ferent lines was given. Thers is nothing in this record to ehow . -3
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S - any incidents when the jury was in vhetker there was sufficient
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" evidence to convict this man. It is for this reason that the

"_.ca_:i is reversed and remanded for a new trial.

W

: - be . ' . Hsnilton 8. Burnaett, Chief Justice, j
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