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IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE

7 ST

i L E )
0CTn 1310
JEWEL REDDEN, ACTING CLERK

WESTERN DIVISION

JAMES EARL RAY :

VS. - SHELBY CRIMINAL

# 16

PERCY FOREMAN AND
STATE OF TENXNESSEE

B

QORDER DISMISSING APPEAL

Upon nmotion of counsel for Petitioner JAMES
EARL RAY and it appearing to the Court that the State
has no objection, this Appeal is dismissed without

prejudice to any party.
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THE STATE OF TENNESSEE

Jewel Redden, Acting Clerk
1, W of the Court of Criminal Appeals of said State for the Western

Division thereof, at Jackson, do hereby certify that the foregoing is a true, perfect and complete
ORDER DISMISSING APPEAL

COPF Of Bhe. .. oo onoe e e T sttt sttt

pronounced by said Court at its October Term, 1970 ., in the case of..evonerernnniaininnnn.
JAMES EARL .

| JAMES EARL RAY e aginste e

----------------------------------------------------------------------------------------

as appears of record now on file in my office.

In testimony whereof, I have heretmio set my
hand und affixed the seal of the Court at
office, in the City of Jackson, on this, the

h _.day of.. OCIOBER AD,I9....

v*’«@ »ﬂr{ v BCEINE Clerk

----------------------------------------

--------------------------------------------




IN THE CRIMINAL COURT OF SHELBY COUNTY, TERNESSEE

STATE NF TENKESSEE

Vs M0. 16645
JAMES EARL RAY,

Cefendant

AYENDED QRDER

This cause having cos2 to the attention of this Court,
andi 1t apoeraring te the Court that the Heonorable Richard J.
fyan and the Honorable J. P. Stonrer are now representing the
atove styled dafendant:

AND IT FURTHER APPEARING to the Court that an ORDER
v3s heretofore dfrected to the Warden of the State FPaniten-
tfary at Nashville, Tennessee, or any other sersen charged
with the care and custody of the dafandant was directed to
rermit the Honorable Richard J. Ryan and HOnorable J.B.Stoner
to visit and consult with the defandant as above styled;

AND IT FURTHER APPEARINC to the Ceourt that the visita-
tion and consultaticn of the defendant has beenr restricted
to conversitions behind qlass partition with the use of a
telephone svster {n coemunicating with their client, all of
which 1s not conducive to sood clfent and attorney consulta-
ticns:

ANT [T FURTHER APPEARING to the Ccurt that there is
available 2 consultation room in the Maxinun Security Buyilding
wherefn 1t §s possitle for the sald attorneys to converse with
thelr client, sald conversations having taken nplace in the

nast in sald consultation roonm:



That this Court s of the opinfon that the Orders
heretofore entered in this cavse directing the ¥Narden to
peraft the attorneys, the Honorable Richard J. Ryan and the
Honorable J. B. Storer, to vwisit and consult with their clfent
should be amended, and that they be allowed to visit and con-
sult with their clieat in the ozen conference roonm availadble
to them now as fn the past 1n the Yaxirum Security Buflding.
IT 1S THEREFQORE ORDERED, ADJIUDSED AND DECREED that the
Honorable Richard . Pyan and the Honorable J. 8. Stoner be
and they are hereby rermitted to visit and consult with thelir
client, James Farl Ray, as above styled in the open conference
reon in the ™axirmum Securfty Buflding without the necessity of
comrunication by a2 telephone system behind qlass partittons.
IT IS FUPTHER ORDERED, ADJUDGED AND DECREED that the
Yarden or any other nerson charqged with the care and custody
of the defendant is hereby directed to pernit the Honorable
Richard . Ryan and the Honorable J. B. Stoner to visit and
consualt with thelr client, James Earl Ray, in the open confer-
ence Roem in the “axfrum Security Bullding without the necessity
of consulting bekind qlass oartititons or with a telephone

communication system,




MOTION TO STRIKE

JAMES EARL RAY

r'

Monday, May 26, 1969

THE COURT:  Alright, flrst of all, gentlemen, | think

A

if James Esrl Ray will please stand st this

tims. You are represented at thls hearing,

Mr. Ray, by your privately employed attorneys,

Mr. Richard Rysn of the Memphls Bar, Me. J. B,
Stoner and Mr. HI11, My, Clarence HIEl of the
Chattancoga Bar, 3 that correct? |
Yes, Sir. '

THE COURT: = Alright, you may bs seated. .

MR. HILL: That's Robert HIIL.

THE COURT: Robert HI11, excuse me, Mr. Hill. Alright,

gentlemen, now, you had a motion -~ first of
all, let me ask tha defense In this case, the
motions that you have filed | gather from the
various letters and amendments that you Intend
then to be a Motion for A New Trial, 1s that

correctl

MR. STONER: Yes, your Honor, that's correct.

THE COURT:  Alright, now, you had another matter that

you wanted to ask the Court at this time, .Is

that correct, gentlemen?




MA. STOKER: Your Honor, If [t pleass the Court, In

the Motlon for A Kew Trlal, ths defendant
would llke to on the flirst page of the

Amended and Supplemental Motlon for a New

-

Trial In the second unnumbered paragraph
after the word *'that* In the second line
* and before the words ''tha sald walver,

beginning there uo would 1ike to strike

the rest of that paragraph. Fufthcr, (£
it please the Court, the defendant would
Ilke to strike ané withdraw paragraph one

two, three, four, five, 2ix, seven and eight.

THE COURT:  Alright, any objections to that from

the Stata?l

MA. OWYER: Ve have no objectlions, if the l:oul;t

pleases, to the defense striking allegations .

named, Their motion, as the Court knows,
. how two weeks sgo that motlon i3 a Motion
to Strike. We want that motion to carry
over to the remaining motions that the

defense has before the Court at this time,

THE COURT: That will be granted, Mr. Dwyer. The

Motion to Strike will be -- the only portion
that Hr. Stoner, | belleve, has stated is

they want to withdraw certaln portions

of thair Amended and Supplemental Motion, - -

-




Is that correct, Mr. Stoner?
MR, STONER: That's correct and also we would llke
to withdraw the sxhlibits, If it pleass the
Court.
THE COURT: Alright, and the exhibits. Any objec~
tions to that now from the State?
MR. DWYER: We do not, your Honor,
THE COURT: Alright, then the Court will allow James
Earl Ray through his attorneys to withdraw '
W the portions of hls Amended and Supplemental
Motion after the ﬁnrd "that" In the second
paragrsph. That portlion that says ''the sald
waiver" down to "'In support thereof' and
including those words. Those may be with-
 drawn. Paragraph one, two, threa‘. four, five,
six, seven and eight are sllowed to be with-
drawn by the defendant and the exhibits one
_ through seven which are attached to the
 Supplemental Motion will be allowed to be
 withdrawn. . Alright, anything further now
preliminary, gentlemen? Alright, the State
has filed & Motion to Strike in this case,
gentiemen. This Motlon to Strike will be
heard at this time.
MR, DWYER: Your Honor, as | understand now before
the Court s part of the _flrst allegation

in the Avended and Supplemental Motion filed

L

L. .




STATE OF TENNESSEE
Shelby County

I, J. A BLACKWELL, Clerk of the Criminal Courts of Shelby County, Tennessee,

do hereby certify that the foregoing 3 pages of writing contain a full,

first 3 pages of Motion to Strike .
complete, true and perfect copy of alk the fproceedings had in the case of the State of

Tennessee, vs. Docket No B-16645

JAMES EARL RAY

)

Indictment for MURDER IN THE FIRST DEGREE

as the same now appears on file, and of record in my office.

WITNESS my hand and the seal of said Court, at office in Memphis,

this, the 32 gy of /]ﬂg’ 1967

J. A, BLACKWELL, Clerk

SEAL B,.VQM ety ba
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IN THE CRIKINAL COURT OF SHELBY COUMTY, TENNESSEE

STATE OF TENNESSEE _
¥S NO. 16645

JAMES EARL RAY, FILED_(& /Aﬂ'ﬁ?
J. A. BLACKTFL

Defendant
BY

PRAYER FOR APPEAL

Comes now the defendant, James Earl Ray, by and

through his attorney of record, Richard J. Ryan, having
heretofore respectfully excepted to Your Honoer's ruling
upon his Motion for a New Trial, now moves this Honorable

Court for permission and leave to file his Appeal from this

; ~Court to the Court of Criminal Appeals for the Westera

District of Tennessee.

-

TAN

RICHARD J ’
R DEFENDANT

ATTORNEY

™~
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IN THE CRIMINAL COURT OF SHELBY COUNTY,TENNESSEE

STATE OF TENNESSEE

¥S NO._ 16645
JANES LARL RAY,

Defendant

OQRDER

This matter came on to be heard upon the motion of

the Honorable J. B. Stoner moving this Honorable Court
that the defendant James Earl Ray be rendered an indigent
person;

AND IT APPEARINKGE TO THE COURT that an Order has
L heretofore been entered in this cause declaring the
defendant to be an indigent person, and it further
appearing to the Court that this Order should continue
to have full force and effect.

iT 1S THEREFORE ORDERED:

That the Order previously entered continue te have
full force and effect as to the indigency of the defendant

James Earl Ray.

JubDet
May 26, 1969 NUNC PRO TUNC
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TO THE HONORABLE CRIMINAL COURT OF APPEALS WESTERN DIVISION
CF THE STATE OF TENKESSEE, SITTING AT JACKSON, TEMNESSEE,
OR TO ANY OF THE JUOGES THEREOF:

STATE OF TENNESSEE FROM THE CRIMINAL COURT
¥s OoF
JAMES EARL PAY SHELBY COUNTY, TEMNESSEE

PETITIOR OF JAMES EARL RAY FOR
WRIT OF CERTIORARI

Your petitioner would respectfully show to the
Court that he is much aggrieved by the judgment of the
Criminal Court Division 1! of Shelby County, Tennessee,
the Henoradle Arthur C. Faquin, Judge, presiding, said
Judgwent being rendered on the 26th day of May, 1969,
and sustainfng the State of Tennessee's Motion to Strike
the petitioner®s Motion for a New Trial.

YOUR PETITIONER STATES:

1. That the Cowrt erred in the hearing of May 26,
1969, in allowing the introduction of testimony by Mr.
J. A. Blackwell, Clerk of the Criminal Court of Shelby
County, Tannessee, and the introduction of other evi-
dence by “r. Blackwell to show that the confession of
Jemes Earl Ray, petitfioner, was freely and voluntarily

qiven at a prior hearing.



2. That the Court erred in not sustaining the
cbjections to testimony of Mr. Blackwell and the {intro-
duction of documents in this cause on May 25, 1969,

3. That the Court erred in not holding that the
letters and arendments as presented by petitioner-defen-
dant do not constitute a Motion for a New Trial

8. That the Court erred in holding that the
petitioner, James Earl Ray, watved his right to a Yotion
for a New Trial and an appeal.

5. That the Court erred fn holding that a quilty
plea precludes the petitioner from filing for a Motion
for a New Trial.

6. That the Court erred in holding that the peti-
tioner-defendant, James Earl Ray, knowingly, inte)ligently,
and voluntarily expressliy waived any right he might have to
a Motion for 2 New Trial and/or Appeal.

7. Thkat on June 16, 3969, the Court raled errone-
ously in denying petitioner-defendant's prayer for leave
or permissfon to file an appeal holding {a) that your
defendant had wafved his right of anpeal, {b) that the
sustaining of the State of Tennessee's Motion to Strike
your defendant's “oticn for a New Tria) was an Interloc-

utory Order, and that, therefore, there was no appeal from

the same.we-b Ga Mo (’ILM') u\,e,&a,% S@.z:&-\m:&b&

To all of the above citatfons of error the petit!oner-ifimaj{\

defendant has heretofore reserved his exceptions.

8. That the Court erred in not grantifng your defen-
dant's Motion for a Kew Trfal pursvant to and 1n accordance
with Code Section 17-117 of the Tennessee Code Annotated.

Petitioner would state that notice was served on the
Attorney General of Shelby County, Tennessee, more than

five (5) days before the filing of the Petition for




Certforari; end that the Petitior would be presented
to the Criminal Court of Appeals Western Division of
Jackson, Tennessee, or one of the Judges themof on
June 25, 1959; and that a cepy of the Petition was
preseanted to the Attorney General of Shelby County,
Tennessee, as well as a copy of the Brief filed herein;
a copy of the lNotice and receipt thereof §s attached

hereto.

PREMISES CONSIDERED, PETITIOMER PRAYS:

1. That a Yrit of Certiorari issue by this
Hornorable Court to the Criminal Court Division II of
Shelby County, Tennessee, directing that Court and
the Clerk thereof to certify and transmit to this
Court the entire record and proceding in this cause
including the opinfon and judgment of the Trial Judges,
consisting of the late Honorable Judge Preston W.Battle
and the Honorable Judge Arthur C. Fagquin, Judge of
Diviston Il of the Criminal Court of Shelby County,
Tennessee.

2. That the judgment of the Criminal Court
Oivision I! in sustaining the State of Tennessee's
Motfcon to Strike the Hotion for a New Trial Le re-
viewed and error coeplained of corrected; that your
petitioner be granted a new trial and this cause re-
manded to the Courts of Shelby County, Tennessee, for

a2 new trial and for further handling.



3. That petitioner have all such other, further,
and different relfef to which he {s entitled, and he

prays for general rellef,

THIS IS THE FIRST APPLICATION FOR A WRIT OF CERTIORARI
IN THIS CAUSE.

STATE OF TENNESSEE
COUNTY OF SHELBY

RICHARD J. RYAN, who being first duly sworn,
states that he §s one of the attorneys for the petitioner,
James Ear) Ray; that he {s familiar with the facts set
forth in the foregoing Petiton for Certiorari, and
that the statements contained herein are true, except

those wade as upon information and belfef, and these

J .

Subscribed and sworn to hefore me this the [ Z
day of . 1959,

he belfayes to be true.

| L Shepieen

UBLIC

My commission expires:

Jo=-7-71



RICHARD J. BRYAN
ATTORYEY AT Law
Fille BULLDING
MENTHIE, TEXXEASER

Ji T-4T1D

June 26,1956%

‘Eonorablie George F. HdeCazless
Supreme Court Buildiog
Nashwville, Tennessee

and
Honorsble Phil M. Canale v~
Criminal Court Bullding
Memphis, Tennessee

RE: STATE OF TENKESSEE
¥s5
JAMES EARL RAY

Geatlenmen:

Please be advised that under instructions of
the Honorable Mark Walker, Judge of the Criminal Court
of Appeals, I give you notice that or July 15, 1969, in
the Supreame Court Building, Knoxville, Teznessee, the
Court of Crimimal Appeals shall be moved by Defense
Counsel for a Writ of Certiorari to issoe requiring
that the records of the lower Court in this cause be
certified and sent up for future review of the Criminal
Court of Appeals.

It is my understanding that the Court convenes
at 9 A.M.; that they have several cases on docket; and
that our cause necessarily has been set at the end of
the docket for thatr day.

Yonors very truly,

/%ﬂiﬂ/ ‘Q
Eichard J. R
ce: Honorable Mark Walker

Judge of the Criminal Court of Appeals
Covington, Tennessee

RIR:ar




STATE oF TEXNESSEE

ERLCIISINS JLOGE

ann a cm JacksoN asaon
ASSISCIATE JUDGCLS
w WAYNE OLIVEm
CHARLES GALEREATH ’. o. m 1”
Covington 33019
July I, 1969

Honorable Richard J. Ryan
Attormey at Lav

Falls Building

Memphis, Tennessee 38103

Honorable Jesse Clyde Mason /
Assistant District Attorney Ceneral
Fifteenth Judicisl Circuit

Shelby County Office Building

157 Poplar Avenue

Mexphis, Tennessee 33103

Honorable Paul X, J
Assistant Attorney Cenerzl
State of Temnessea

Supreme Court Building
Bashville, Tennessee 37219

Re; 3tate of Tennessea
v,
Jamas Earl Ray

Gentlemen:

COURT OF CRIMINAL APPEALS

BESSIE RLFFaLDCD
(=39 4 1)

When a petition for certiorari wvas recently presented to
a single judge of this court at Nashville, as all of you
perhaps know, the District Attorney General questioned

the authority of this court to grant writs of certiorari.



COURT OF CRIMINAL APPEALS
STATE OoF TEXNESSEE
J.KCKSDN 38301 BESS K BUFFaLDE

Cilltn

FACRIDING JLOSE
AR A WALRER

ASEDITIATE JUDGCES
W OWAYME CLIVEMR

C=ARLES CALBAEATH ’. o. m 188

Covington 38019
July 1, 1969

Honorable Richard J. Ryan
Attorney at Law

Falls Building

Memphis, Tennessese 33103

Honorable Jesse Clyde Mason

Assistant District Attorney General
Fifteenth Judicial Circuite

Shelby County Office Building

157 Poplar Avenus

Memphis, Tennessee 33103

Honorabla Paul X, J

Assistant Attorney Censral
State of Temnassea

Supreme Court Building
Nashville, Tennesses 37219

Re: 8State of Tennesses
Y.
Jamss Earl Ray
Gentlexen;

When a petition for certiorari was recently presented to
a single judge of this court at Eastrville, as all of you
perhaps know, the District Attorney General questioned

the authority of this court to grant writs of ceztiorari.




Honorable Richard J. Ryan e July 1, 1969
Henorable Jesse Clyds Mason
Honorable Paul E. Jennings

We do not have statutory suthority as do the other ap+
pellate courts. That judge denied certiorari but, at
the same time, filed a memoranéim holding that the
Court has inheremt suthority to grant certiorari.

Sone meubers of the Court may want to know your views
on this question. For that reason, I suggest that you
considar that question along with the others you intend

to present.
BT et
Mark A. Walker
MAW/bwl

CC: Homorabls W. Wayne Oliver
Bonorable Charles Galbresath
Honorable Oris D. Ryder
Honorable Jobn A, Mitchell
Honorabdle Robert K. Dwyer
Hounorsble William 8. Russell




IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE

AT JACKSON
JAMES EARL RAY )
Petitioner ;
)
; SHELBY COUNTY CRIMINAI, COURT
v. ; Ko
)
STATE OF TENNESSEE ;
Respondent ;

REFLY TO PETITION FOR CERTICRARI

MAY XIT PLEASE THE COURT:

A petition for certiorari has been filed before this
Court seeking a review of a judgmeﬁt from the Crimimnal Court of
Shelby County, Tennessee, striking petitioner's motion for a

new trial.

In the petition, eight (8) grounds are set out to

Justify the granting of the writ of certiorari. The substance




~~

of these grounds is (1) the trial judge erroneously permitted

the introduction of testimony by the clerk of the court reciting
pertinent portions of the proceedings in the ceriminal cause;

(2) the trial judge erronecusly held that two (2) letters written
to the trial judge prior to the trial judge's death did not
constitute a motion for a new trial; and, (3) the trial judge
erroneousiy held that the entering of a plea of guilty by the
petitioner in the criminal proceeding effected a waiver of his

right to a wotion for a new trial and for an appeal.

In the memorandum of authorities in support of the
petition for certiorari, it is insisted (1) that petitioner is
entitled to a new trial because of Section 17-117, Tennessee

Code Annotated, which is as follows:

Whenever a vacancy in the office of
trial judge shall exist by reason of the
death of the incumbent thereof, or per-
manent insanity, evidenced by adjudication,
after verdict but prior to the hearing of
the motion for new trial, a new trial shall
be granted the losing party if motion there-
for shall have been filed within the time
provided by rule of the court and be undis-
posed of at the time of such death or ad-
judication."

and, (2) that the plea of guilty does not forfeit or waive

petitioner’s right to a new trial, appeal, etc.

Before discussing the grounds set out by the petitiomer,

it may be that this Court is concerned ebout its authority to
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grant writs of certiorari to the criminal courts of this State.

This question, the State submits, has been determined by the

Supreme Court in the case of Tragle v. Burdette, Tenn. .

438 §.W.2d 736. An excerpt from that case, at page 737, is as

follows:

“The petition must be denied for a second
reason which is, that it should have been ad-
dressed to the Court of Criminal Appeals. The
petition erroneously assumes that if the case is
habeas corpus, appeal must be to this Court.
T.C.A. § 23-1836 provides that appeal in habeas
corpus shall be ' * * * to the proper appellate
court * * *_ ' This can only mean that an appeal
in cases essentially civil in that they do not
involve detention because of an alleged criminal
act, shall be made to the Court of Appeals; and
that cases which are essentially criminal in
that they involve detention for the commission
of a crime, shall be to the Court of Criminal
Appeals. By T.C.A. § 16-448, the Court of
Criminal Appeals is given appellate jurisdic-
tion of all criminal cases. Consistent with
this Statute, it is the settled practice for
habeas corpus appeals to be made to the Court
of Criminal Appeals.”

This view is supported by an earlier opinion of the

Supreme Court, Hayden v. Memphis, 100 Tenn. 581, 585, in the

following language:

“Not content, however, with leaving the
right to the writ of certiorari to depend upon
the principles of the comron law, as they had
been liberally applied in modern jurisprudence,
it was guaranteed to the citizens of this State
by the Constitution of 1834, and again by the
present Constitution. 1n addition, the Legis-




lature has sought to make effectual this
constitutiona) right in Code {Shamnn.),
Secs. 4853, 4854, so that now it is well
established in this State that ‘the writ
of certiorari will lie upon sufficient

cause shown, wnere no appeal is given, when

an inferior tribunal, board, or officer

exercising judicial functions has exceeded

the jurisdiction conferred, or is acting il-

legally when, in the judgment of the Court,

there is no other plain, speedy, or adequate

remedy.' Tomlinson v. Board of Equalizationm,

4 Pickle, 1, 12 S. W. 414."

(ROTE: Sections 4853 and 4854, recited in the fore-
going excerpt, are what are now Sections 27-801 and 27-802,
Temnessee Code Annotated, often referred to by the judges and
lawyers of this State as the common law and statutory writ of

certiorari, respectively.)

Article VI, Section 10 of the Constitution of Tennessee,
as this Court well knows, only provides for the writ of certiorari
in ecivil cases but the Supreme Court has held that the remedy by
writ of certiorari in criminal cases was so clearly established
before the adoption of the Constitution it was the purpose of
this provision to extend the writ to civil cases since that had
been questioned by the courts of our mother state, Rorth Carolina.

State v. Solomons, 14 Temn. 359. The Solomons case, of course,

was written prior to the present Constitution but by Article
XE, Section 1, all laws in force in this State at the adoption
of the present Constitution shall remain in force until they

expire or are changed by the Legislature. There is nothing in

&




the Code which deprives this Court of the authority to grant

the writ of certiorari. Finally, with deference to this Court,
as a practical matter it is not of great significance because

if this Court does not have the right to grant the writ of

certiorari, the Supreme Court has such a right and has exercised
it in criminal cases too numerous to require that any be cited

There is little doubt but that this case will

and mentioned.

finally be determined by that Court either on certiorari from

this Court or the trial court. The State insists that the ques-

tion for this Court to determine is whether or mot it should grant

the writ.

In determining whether or not the writ should be granted,
it should be kept in mind that it has become well-established
law in this State that the writ of certiorari is not granted as
a matter of right but it is a matter that addresses itself to the

discretion of the Court. State ex rel. Karr v. Taxing District

of Shelby County, 8% Tenn. 240; Ashcroft v. Goodman, 139 Tenn.

( 625; Gaylor v. Miller, 166 Tenn. 45; Biggs v. Mewphis Loan and

Thrift Co., Inc., 215 Tenn. 2%4; and, Boyce v. Williams, 215 Tenn.

704,

Applying the foregoing rule, it is insisted that the
trial judge properly struck the motion for a new trial. It is

not alleged in the petition that petitioner’s plea of guilty in




the criminal proceeding was irregular in any respect or that
it was not made freely and willingly after knowing the consequences
of such a plea. Nothing is alleged in the petition to support the
complaints made. There are no factual allegations to show why the
trial judge erroneocusly admitted the testimony relative to the
petitioner's confession. The letters written by the petitioner

to the trial judge in the criminal proceeding and the amended
notion for a new trial are not attached to the petition but are
pade exhibits to the memorandum of authorities in support of the
petition, but these documents add no factual allegations to the
petition. The first letter is to the effect that the petitioner
Nganted to go the thirty day appeal route.™ The other letter was
similar and the zmended motion for a new trial remaining after
withd;awing by counsel for petitioner all of it except the con-
clusion petitioner was entitled to a nmew trial because of Section
17-117, Tennessee Code Annotated, states no relevant circumstances.
Two (2) pages of the proceeding on the motion to strike the motion
for a new trial are attached hereto to show the Court the portion
of the motion for a new trial withdrawn by counsel for the peti-
tioner. So, really, the only questions remaining are whether or
not petitioner is entitled to a new trial as an abstract proposi-
tion of law because the judge who sat during the criminal pro-

ceeding became deceased prior to hearing the motion for a new




trial and whether or not the entering of a guilty plea amcunted

to a2 waiver of a motion for a mew trial and appellate remedies.

Section 17-117, Tennessee Code Annotated, referred to
above, was mever intended to apply to this type of case. That
section of the Code was intended to apply iIn cases where errors
are insisted upon which occurred during the criminal proceeding.
In such cases, the trial judge 1s the thirteenth juror and is in
better position to determine the truth of the testimony ard the
fairness of the trial than a successor judge since he heard the
witnesses testify, noted their demeanor and was in a position to
be familiar with many details of the case that a successor judge
could not be. In the present case, there were no proceedings
before the trial judge other than a guilty plea and, if it was
intended to be alleged or was alleged in the motion for a new
trial that the petitioner's plea of guilty resulted from pressure
by his privately retained counsel, a successor judge is in as
good a position to determine that fact as the judge who sat in

the criminal proceeding.

Counsel for the petitioner cites and discusses a number
of cases in support of his position. Perhaps the nearest one is

Swang v. State, 42 Tenn. 212. In that case, it apparently was

alleged and provem that the defendant pleaded guilty under a

total misapprehension of the law. Thus, his agreement to plead




guilty was based upon a condition contrary to the law. For this
reason, it is insisted that the Swang case is not applicable in the
present case because there are no allegations in what is contended
to be the motion for a new trial, the petition or the brief. Omly

a naked proposition of law is asserted in the present case.

It may be that the petitioner would have this Couxt
believe he was pressured into pleading guilty by his privately
retained counsel although there is nothing to that effect before
this Court; but even if that were true, there would still be no

grounds to justify the granting of the writ in this cause.

The Supreme Court of this State has recently held in the

case of State ex rel. Richmond v. Henderson, Tenn. s, 439

S.W.2d 263, 264, as follows:

"fhis rule has been applied to any number
of situations arising in a criminal case, in-
cluding that situation involving the advice or
urging of defense counsel for the defeandant to
enter a plea of guilty. In cases in which this
exercise of judgment by counsel (that of urging
a defendant to enter a plea of guilty) has been
attacked, 1t has uniformly been held that this
is not a ground for invalidating the judgment.
Davis v. Bomar, 344 F.2d B4 (6th Cir.), cert.
denied 382 U.S. 883, 86 S.ct. 177, 15 L.Ed.2d
124 (1965); Application of Hodge, 262 F.2d 778
(9th Cix. 1958); Shepherd v. Hunter, 163 F.2d
872 (10th Cir. 1947); Crum v. Hunter, 151 F.2d
359 (10th Cir. 19545), cert. denied, 328 U.S.
850, 66 S.ct. 1117, 90 L.Ed. 1623; Diggs V.
Welch, 80 U.S.App.D.C. 5, 148 F.2d4 667, cert.
denied, 325 U.S. B89, 65 S.Ct. 1576, 89 L.Ed.
2002."




The Supreme Court in McInturff v. State, 207 Tenn. 102;

106, made the following statement with respect to an appeal from
a plea of guiltyﬁ
"Now, we think it is axiomatic thac the

defendant, having confessed judgment for the

fine and costs, had no right of appeal, nor

did the court have the power to grant such an

appeal, because no one can appeal either in

a criminal or a civil case from a verdict on

a plea of guilty or a judgment based upon

confession of liability."

There is nothing about the McInturff case to indicate
that it is not to be taken literally nor is the foregoing excerpt
a matter of dicta. It was one of the grounds justifyimg the trial

judge's refusal to grant the defendant in that case 2 new trial.

It may be that the Supreme Court of this State will
make some additional explanations of this portion of the MciInturff
case when such a matter is presented to it but until that is done,

it is submitted that the question is foreclosed to this Court.

Perhaps the basis for the decision is that once the
Defendant waives a right to trial by pleading guilty after having
been properly advised of his rights, there is nothing to appeal
from, as suggested above. This would be a good place to_apply
Sections 27-116 and 27-117, Temnnessee Code Annotated, except the

Supreme Court in Hickerson v. State, 141 Tenn. 502, has held that

those statutes only apply when the Court can look at the whole




case. However, those statutes Tepresent what the practice was

Prior to their enactment, Munson v. State, 141 Tenn. 522, and

this does not suggest that something similar to the harmless
error doctrine is precluded from censideration by an appellate
court, and since the granting of a new trial, an appeél, ete.,
would be such a frivolous Procedure, the State insists that

it should not be done. It would seem that the law never should

require courts to do frivolous things.

In view of the foregoing, the State insists that the

petition for writ of certiorari in this case should be denied.

RESPECTFULLY SUBMITTED,

Phensse E try

THOMAS E. FOX
Deputy Attormey General




CERTIFICATE OF SERVICE

1 hereby certify that copies of the foregoing

Reply to Petition for Certiorari were handed to Honorable

Richard J. Ryan, Attormey at law, Falls Building, Memphis,

Tennessee, and Homorable Robert W. Hill, Jr., Attorney at Law,
Suite 418, Pioneer Building, Chattanooga, TennessSee, on this

the 15th day of July, 1969.

YhoMaS E. FOX j
peputy Attorney General
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MR. STOMER: Your Honor, If It please the Court, In-
the Motion for A Rew Trial, the defendant-‘ e
would Ilké to on the first page of the

. Amended and Supplemental Kotioa for a New
_ ¥rlal In the second uanumbered paragraph
after the word ""that' in the second line
;nd be}ore thz words '"the said waiver',
. 7bcginn7ng there we would like to strike
. -the_}est of that paragrébh. Further, if
it please the Ccurt, the defendant would
1lke to strike 2nd withdraw paragraph ene -
two, three, four, five, six, seven and eight. - -~ - -
THE COURT: Alright, any cbjections to that from_'
the State? . g
: HR..DUYEEE Ve have no objectioés, if the Fouit
1 i p;eases, to thz defense st(Iking allegations :
n=med. Thei;'é;tion, as the Court knowus,
" how two éeek; égo thai rotion is a Motion
. to Strike. We want that motion to carry
. over to the remaining motions that the-
' defense has before the Court at this time.
THE COURT: - That will be grented, Mr. Dwyer. The
Hotion to Strize vill be -- the only porticn
that Kr. Stoner, ! believe, has stated §s -

they want to withdraw certain portions

.of thelr Amended and Supplemental Hotion,




is that correct, Mr. Stoner?
KR. STONER: That's correct and also we would like e em—m -
‘to withdraw the ethbits, if it please the

 Court. - _ - : s

THE COURT:  Alright, and the exhibits. Any objec-
. tions to that now froﬁ the State? -
HR.lDUVER: Ub-do not, your Honor.
THE COURT: Alright,'then the Court will allow Jamas
- ‘ EarI-Ray througﬁ his aitorneys to withdraw
the portions of his Amanded and Supplemzntal
Hotion after the word "that" in the second
paragraph. That portion that says “the said¢ ---
waiver” down to "in support ther:eof" arui|r ‘
Including those rords. Those may be with-
-arawn. Paragraph onsz, éwo, three, four, five,
skx, seven and eight are allowed to be with-
dravm by the &;}endant ;hd the exhibits one
- " ‘through seven which are attached to the .
Supplemental Motion will be allowed to be
- v1thdra=n. Alright, anything further now
; prelininary, gentlemen? Alright, the State .
has filed a Hotion to Strike in this case,
gentlemen. Thi; Hotion to Strike will be
heard at this time. 7 B .
FR. DWYER:  Your Hanof, as | understand now before

the Court is part of the first allegation

In the fmz=nded and Supplemontal Hotion filed
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ST T S MR D T e AN N e R s R A

IN THE CRIMINAL COURT OF SHELBY COUNTY, TENNESSEE

STATE OF TENNESSEE

' NO. 16645
JANES EARL RAY, HLED é/f/ 7
Defendant

PRAYER FOR APPEAL

Comes now the defendant, James Ear] Ray, by and

through his attorney of record, Richard J. Ryan, having

heretofore respectfully excepted to Your Honor's ruling

upon his Motion for a New Trial, how moves this Honorabile

Court for permission and leave to file his Appeal from this

Court to the Court of Criminal Appeals for the Western

District of Tennessee,

.

,144‘// (21 t/ /Z 12 29

. RICHARD J TAH.
k ATTORNEY FOR DEFENDANT

N




IN THE CRIMIKAL COURT OF SHELBY COUNTY, TENNESSEE

STATE OF TENNESSEE

VS  NO._16645

JAMES EARL RAY, 2ILED Y
J. A._BLACKTFL

BY.

Defendant

PRAYER FOR APPEAL

Comes now the defendant, James Earl Ray, by and

through his attorney of record, Richard J. Ryan, having

heretofore respectfully excepted to Your Honor's ruling

upon his Motion for a New Trial, now moves this Honorable

Court for permission and leave to file his Appeal from this

Court to the Court of Criminal Appeals for the Western

District of Tennessee,

wﬁwﬁ/ %Q’-‘

. RICHARD J YAN,
ATTORNEY FOR DEFEHDAHT

N
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IN THE CRIMINAL COURT OF SHELBY COUNTY, TENNESSEE

STATE OF TENNESSEE

Vs _ NO._16645
JAMES EARL RAY,

Defendant

PRAYER FOR APPEAL

Comes now the defendant, James Earl Ray, by and

through his attorney of record, Richard J. Ryan, having

heretofore respectfully excepted to Your Honor's ruling

upon his Motion for a New Trial, now noves this Honorable

Court for permission and leave to file his Appeal from this

Court to the Court of Criminal Appeals for the Western

District of Tennessee.

szé;ngwﬁiz,aféy /éziazaA- |

. - RICHARD 9/, YAH,
ATTORNEY FGR DEFENDANT

N




UZoZ% OF THE COURT AUTHORIZING THE ISSUANCE OF
SULPOENA FOR CUT-OF-STATE WITNESS IN
THE ABOVE-STYLED CAUSE

This cause came on to be heard on this date upon the
n 0T the District Attorney General for the Fiftcear:
2r Cireuit, comprising the County of Shelby, State of
nnessce, reauesting that subpoena issue for the following

-

wt-of-state witness, to-wit:

9]

Richard D. Schrieber
St. Louis, Missouril

IT IS SATISFACTORILY APPEARING TO TiiE COURT that th
2forzsaid witness, Richard D. Schrieber, is z material witness

thc case for the State of Tennessee and that the said,

“iziurd I. Schrieber, should appear and give testimony in this
JooEx, ANDG
IT 1S THEREFORE ORDZRED, ADJUDGED, AND DLCRELD oY

UL ZIULT that subpoena issue, comnanding the attendance ot
i< 2ichard . Schrieber of St. Louls, Missouri, uron 1ol
srinz in this cause, which Motion is set for ionday, ‘ay 2o,
toe-, 2T ¥:35 a.n., in this Ceurt at
TULNTHLR, that the said Richard D, Schrieber, 25 sub-

3T Tom
2L eCla

—- e e w




FURTHIR, the Court orders thzt this witrness =&
zztendance and per diem fees as provided for suceh w

1. connliance with Section 40-2429 of the Official Cecde oI T2

ENTER this the twenty-third day of May, 1963,




I TiE CRIMINAL COURTS OF SHELBY COUNTY, TENNESSEEX

3. 1 NO. 16643
JAMIS LARL RAY |

= TilE COURT AUTHORIZING TIE ISSUANCE OF
SUBPOENA FOR OUT-OF-STATE WITNESS IN
THE ABOVE-STYLED CAUSE

This cause care on to be heard on this date uznoa the

Titign of the Jistrict Attorney General for the Fifteasth

Richard D. Schrieber
St. Louis, Missourt

IT IS SATISFACTORILY APPEARING TO THE COURT that tle
¢resaeid witness, Richard D. Schrieber, is a material witness

in tac case for the State of Tennessee and that the saigd,

icoarce . Schricber, should appear and give testimony in this
P LT,
oSy S,

IT IS THERZFORE ORDERED, ADJUDSED, AND DICREED 3Y

v-ring im this cazuse, which !otlon is set for lfondav, “av ¢

- -, 2T v:iZt a.n., in this Court at Menzhis

Tremeroe

CURTIET, that the szid Rigchard D. Schrieter

H

this c

=
)

use €omes Iinto the State of Tenmozacl,

[ ]

Zf tixe said State of

or service of nro




TURTHER, the Court orders that this witness -e raid
~Jance and per dien fees as provided for such witness
o with Section 40-2429 of the Official Cecic of

-
P

Ca

NTER this the twenty-third day of May, 1953.




Vs, | NO. 16645

JALNS ZADL RAY 1

SZQUEST OF THE DISTRICT ATTORNEY EXNERAL FOR

Lima

—r ad L

SITNESS IN THE AJOVE-STYLED CAUSE

IUE ISSUANCE OF CUT-GF-STATE SURPOENA FOS

.
AN

S e

L ol

COURTS OF SIHELBY COUNTY, TENNESSIL

2 TUER LON3RASLE ARTHUR C. FAQUIN, JUDGE OF DIVISION Iz,

-~ Y

—aiILNAL COURTS, SIHEL3Y COUNTY, TENNESSEE.

Cenes Phil M. Canale, Jr., District Attornev ©

Tor the Fifteeath Judlicial Circuit, comprising the

N

S.elby, State of Tennessce, and respectfully show to

sivn osct for Monday, May 26, 1969, at 9:30 a.n. irn

Lo - 7 .1urizl witness to the State's case in this ¢

-7 wronothe Motion of this czuse for th

Kt oy aun g

I

Trnat orne, RICIHARD D. SCERIEBER, St. louis

cunge of the said, RICIIARD D. Scilaipas:n

[ 4]
-3
{2
a]
o]
(0]
n
m

r the State of Tennesscc;

-
-

I
iohere is now pending in this Court a “orion
-r.ul v the defendant, Janmes Larl Ray, [ron a cenvic
<oler In the First Degree, and the Motion in this

ounTy

e L

-
LIl o,

(3

—~
o

'
-

©

-
-




FORE

4]
in
[T
[l
(]

, it is requested by the Statc of Ter:

re
[ ¢4]

thot this (ourt autherize the issuance of a subposnz for the
szid TIC.IAZu M. SCHRIEBER, commanding his attendznce at the
tozsing of this cause, so that his testirmony may te had in the
Crizinal Court inm this matter;

FURTiIiZER, The Court authorizes the paymsnt of attend-

znce z2ni mileaze fees as such fees are provided for saicd wit-

£

zl

R

fic

,_.

s

(")
la}}

crpliance with Scction T.C.A. 40-2429 of the O

Jcle of the State of Tennessee.

DTSTQILT ATLDQAE& GEXNERAL-Tro ter
FIFTEENTH JUDICIAL CIRCUIT
STATE OF TENXNESSEE

Sworn to and subscribed tefore me this twenty-taird
Jaw oot llay, 1569,
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Ta Tiid CRIMINAL COURTS OF SHELLY COUNTY, TENKISSLE

£ OF TLNNLISSEE I

b1

JAMIS ZARL RAY I

0303 OF THE COURT AUTHORIZING THE ISSUANCE OF
SULPCENA FOR OUT-OF-STATE YITNESS 1IN
THE ARBOVE-STYLED CAUSE

This cause carme on to be heard on this date unon the
ziticn of the District Attorney Ceneral for the Fifteenth

ircuit, comprising the County of Shelby, State of

¢

’

H

4
v
L]
P
L
—
(]

Tcnucssce, recguesting that subpoena issue for the following

sut-oi-state witness, to-wit:
Richard D. Schrieber
St. Louis, Missourl
IT IS SATISFACTORILY APPEARING TO THE COURT thot tne
2fzroszid witness, Richard D. Schrieber, is a2 materlal witness

i~ ths cose for the State of Teanessee and that the szid,

iigrzrd T. Schrieber, should appear and give testizony In thls

I7 IS THEREFORE ORDERED, ADJUDGED, AND DLCRIEZZ 5Y

. (LJXT that subpoena issue, commanding the attendance of
- . ..i. Ligaard D. Schrieber of St. Louis, Misscuri, urca thc

T

vhich !fotica is set for llonday, oV
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FLU2THER, the Court orders that this witness o -2

“i: attundance and per diem fees as provided for such witntss

th Section 40-2429 of the Official Ceclz ol the

'
rl
[#]

1

3
Y-
[0
L]
3
[}
1]
L
- n

ENTER this the twenty-third day of May, 139565,

JUDGE
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fa» the Tifrecnth Judicizl Circuit, comprising the couxnty oI
5:0ihy, State of Tennessee, ard respectfull} show to txs Court
I

Tsere is now pending in this Court a Yoticn for Iion
Triol tie defendant, Janes Larl Ray, from a coavicticn of
i-..= iz the First Degree, and the Motien in this cause has
..n set for Monday, May 26, 1569, at 9:30 a.m. in this .oner-
2. CJourt;

II

Thzt one, RICHARD D. SCHRIEBER, St. louis, Missourl,
: s--urial witness to the State's case in this couss: and
- - ~_surce of the said, BICIIARD DL SCHRIEBER, 1is rac.iTac .0

2 TALL RAY i

©EOVONODRABLIE ARTHUR C. FAZUIN, JUDGCE OF DIVISION I,
IRAL COLRTS, SHCL3Y COUNTY, TEXNESSEE.

I, 7.5 CRIMINAL COURTS OF SIELBY COUNTY, TEXNNESSLL

a . P

I NO. 16645

AZQUIZST OF THE DISTRICT ATTORNEY GENERAL FCR
TilE ISSUANCE OF CUT-OF-STATE SUBPOENA FOR
WITNESS IN THE ASBOVE-STYLED CAUSE

Cemes Phil M. Canzle, Jr., District Attorney <Jcrneral,

e Mgticn of this cause for the purposc <l ivin,




[P

Court authorize the issuance of 2 subpozn

IV

it is rcquested by the Statc of

(1]

.Y B, SCHRIEBER, comzanding his attendance at :the

this cause, so that his testimony may be hac in tnz

Court in this catter;

-

FURTHER, The Court authorizes the payment of atternd-

-

amd nmilecaze fees as such fees are provided for said wit-
in comnliance with Secticn T.C.A. 40-2420 of the O0fficizl
cf the State of Tennessee.
FUpeHl k. LDMYLX
DISTRICT ATTORNEY GLNIERAL-Tro tem
FIFTZENTII JUDICIAL CIRCUIT
STATE OF TENNXESSEE
Sworn to and subscribed before me this twenty-taird
a7 llay, 1959,

NOTARY PUBLIC




STATD OF TEN NESSEE I .
V. i NO. 16645
JAE3 AL RAY [
RECUZST OF TIIE DISTRICT ATTORNEY GENERAL FOR
TiiZ ISSUANCE OF OUT-0OF-STATE SUBPOENA FOR
NITNESS IN THE A3OVE-STYLED CAUSE
o T0 D UONCRASBLI ARTHUR C. FAQUIu, JUDGE OF DIVISION II,
CIIT'INAL CCURTS, SHELBY COUNTY, TENNESSLE.
Comes Phil M. Canale, Jr., District Attorncey Cerneral,
Sov o tho Tifteenth Judicial Circuit, comprising the ccocuzty cx
shelry, State of Tennessee, and respectfully show to ths Court
I
There is now pending in this Court a Yoticn for Iiew
Trinl tw ths defendant, James Larl Ray, fron a2 convieticn cf
. 2_= in the First Degree, and the Motion in this czuse hos
.= set for onday, May 26, 19569, at 2:30 a.n, in this .lencr-
“ol. Court:
II
That one, RICLARD D. SCHRIEDER, St. Llouis, Misscuri,
S5 oz otovrial witness to the State'fs case in this causc: and
. . - roeszmze of the said, RICIIARD D, SCIHRIE3ER, is rvaoulire. in
Lt .m2= the Mpticn of this causce for the purpose of jivin
LT ‘sr the State of YTennesscoce;
111
ihat if the said, WICEHARY DL SOHRIVLILR, comes Into
- .. - uiT. of Tennessec in chedienc:z to a summens JiresiLnl
- . + .2 hearine in this cause, the laws of the St:iie ol

in Tl CRIMINAL COURTS OF SiE

¢s hin protection frox

BY COUNTY, TENNESS
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"IURIFPRE, it is requested by the State of Ternnesses

=i+ =his {ourt authorize ths issuance of a subpcena for the

Sl B
Crinirmal Zeurt in this matter;

~i3 LICUAAD DL SCHRIEBER, ceomanding his attendance at tae

57 this cause, so that his testimony may be hacd in tns
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in cocolizonce with Sceticn T.C.A. 40-2429 of the Officizl
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FIFTEENTH JUDICIAL CIRCUIY
STATE OF TENNESSEE

Svorn to and subscrited before
Zav of llzy, lSod.

re this twentv-third

NOTARY PUBLIC




Ino U0 CRIMINAL COURTS OF SHEL3Y COUNTY, TEXRNESSL:

Vs, I NO. 16645

RAY |1
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REQUEST OF THE DISTRICT ATTORMNEY GENERAL FOR
TiE ISSUANCE OF OUT-OF-STATE SUBPOENA FOR
WITNESS IN THE ABCVE-STYLED CAUSE

TTITY T

TOOUND LONORASLE ARTHUR €. FAQUIN, JUDGE OF DIVISION [,
CAIITNAL COURTS, SHEL3Y COUNTY, TENNESSETE,

Corcs Phil M. Cznzle, Jr., District Attorrey lzneral,
for the Fifteeath Judicial Circuit, comprising the county oI

Sheliby, Siaz:ic of Tenressece, and respectfully saow to the Ceurt

that
1
Tlere is now pending in this Court a Motion for ew
Uriol ot othe deferndant, James Larl Ray, from a conviciicn of

“e¢ First Degree, and the Motion in this cause nus

']
o
*
[ ¥
H
[

- sct for onday, May 26, 1969, at 9:30 a.n. in th

~nIe o losrt:
II
That cneo, RICHARD D. SCIIRIEZER, St. Louis, "Mi.sor oo,
. . s.rurial owitncss to the State's case in this causc:r Gno




3CHRIESER, cormmanding his attendance at the
cause, so that his testimony may be hzd in tos
this rcatter;

e Court authorizes the pay=sht ©

esze feas as such fees are provided for said wit-

[

State of Tennesseze.

in cecrrliznce with Section T.C.A. 40-2422 of the Officizl
DISTRICT ATTOXNEY GENERAL-Tro tex

Si:orn to and subscribed tefore me this twenty-tairs

s reouested by the State of

the issuance of a subpoena.for thc

I-'-]

- -
) attend-

FIFTEENTH JUDICIAL CIRCULIT
STATE OF TENNESSEE

NOTARY PUBLIC




IN THE CRIMINAL COURTS OF SHELBY COUNTY, TENNESSEE

STATE OF TENNESSEE 1
VS. : , 1 - NO. 16645
JAMES EARL RAY, I

Defendant. 1

MOTION TO STRIKE

Comes now Phil M. Canale, Jr., District Attornéy
Generzl for the Fifteenth Judicial Circuit of Tennessee, and
moves the Court to strike and hold for naught the Motion of the
Defendant James Earl Ray entitled "Amended and Supplezental Mo-
tion for a New Trial' and any incorporates'therein furporting
" to be a motion for a new trial in this cause and in support
thereof would show:

I .

That the Defendant James Earl Ray being under indict-
zent for Murder in the First Degree was duly arraigned on July,
1968, upon a Not Guilty Plea being represented bf\Arthur J.
Hanes and Arthur J. Hanes, Jr., and by agreement said indict-

ment was set for trial on November 12, 15968.

1I
That on November 12, 1%68, upon this case being called
tor frial, the Defendant James Earl Ray did in open Court ter-
ninate the employmént of Hanes and Hanes as his attorneys of
record and thereupon engage Percy Foreman, who was present in
Court, as counsel to represent the said Defendant in the said

cause.
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ITI
That upon motion of the Defendant through his new
counsel of record a2 continuance was granted with the new trial

date being set by the Court to March 3, 196%5.

v
" That upon subsequent rotion of the Defendant on

February 14, 1969, trial of said cause was continued until

Vv
That on or about February Phil M. Canale, Jr., Dis-
trict Attorney Ceneral, was contacted by defense counsel,

Percy Foreman, and a request made for a recommendation of

punishnent which would-be acceptable to the State upon a change

of Plea from Not Guilty to Guilty by the Defendant Janes Earl

Ray.

VI
That a recommended punishment of ninety-nine years

on a Plea of Guilty was agreed upon by the State and the de-

" fense.

VII
Tnat the Defendant James Earl Ray did on March 10,

1959, Petition for Waiver of Trial and Request for Acceptance
of Plea of Guilty by written petition, addressed to the Crin-
inal Court of Shelby County, Tennessee, Division III. The origi-
nal of sa2id petition being a part of the official records in

the Cause No. 16645, State of Tennessee vs. James Earl Ray,

and a certified copy of same being attached hereto and nmarxed

Exkibit I tc this motion.

VITI

Trat in said written petition the Defendant Jazes
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Earl Ray did expressly waive any right he may or could have to

a Motion for a New Trial aad/or an ﬁppeal.

IX

That the Defendant James Earl Ray was examined con-
prehensively by Judge Preston Battle in open Court and was spe-
- cifically cautioned and advised under the laws of the State of
Tennesseez and the Constitution of the State of Tennessee and
the United States of Anerica that by his plea of guilty as re-
guested by the Defendant said Defendant James Earl Ray was
wziving his rights to (1) Motion for a New Trial, (2} Succes-
sive Appeals to the Tennessee Court of Criminal Appeals and
the Supreme Court of Tennessee, (3) Petition for Review by the
Supreme Court of thé United States, {4) and further that he was
abandoning and waiving objecticns and exceptions to all the
Motions and Petitions in which the Court had tuled against hin

in whole or in part.

X

That the Dgfend%nt James Earl Ray, being represeanted
by privately retained counsel of his own choosing, did after
being fully advised of his rights, intelligently and under-
standingly of his own free will and choice and without any
threats or pressure of any kind or promises other than the rec-
omnendation of the State as to punishment, waive his right to
a Motion for New Trial and/or an Appeal. The Honorable W. Pres--
ton 3zttle did so find before entering Order authorizing Waiver
cf Trial and accepting Plea of Guilty, copy of said grder being
attached hereto and marked Exhibit II with the original being

a part of the official records in Cause No. 16645.

XI

-

That on the said day, March 10, 1969, after acceptance

of the Guilty Plea of the Defendant James Earl Ray as evidenced
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by aforcrentioned Waiver of Trial and acceptance of Plea of
Guilty and transcript, all of which are attached hereto, a

jury was empaneled, sworn, evidence of witnesses, stipulations,
oral Plea of Guilty through Defendant's attorney of record,

Percy Foreman ???, a jury verdict was returned and sentence

executed by Judge W. Preston Battle.
XI1I

Defendant avers in his captioned "Amended and Supple-

mental Motion for New Trial™ that a new trial should be granted

on the auvthority of Section 17-117 of the Tennessee Code Anno-

tated which provides as follows:

Defendant cites no other authority to support this
contention other than the above-quoted Section. The statute

clearly conten iates a trial where the trial judge has the dis-

cretion to grant a Motion for New Trial where therevwas® errors
Fhr A Cvesd

in the actual trial of a casel y&f the trial judge dies before
. R &

ruling on a Motion on a new trlallyhen the }esdzg party would

‘}:} cﬂ-rr";_‘.—.. ' P’J‘F:-‘.l‘ F"fJ 'Rc..’erf} .

":Ejs/e a ?-e;;‘éy which this statute is designed to ?»m-:ae-e-@ It is

settled law in Tennessee that there is no Motion for New Trial
or Appeal from a guilty plea that was entered into freely,
voluntarily, intelligently, and understandingly with accoopanying
waiver of all zgpeldeat rights. In such a situation there is

. CRCLIS
no discretion left in the presiding judge. Theiflogical exten-

- tion of defendant's contention would place_gyery guilty plea,

civil settlenent, or confession of judgé’g;;n to the whims of

PGl B > . U Za A
<33R party, naking a mocke of our tlne-honorequystem of
'1 - o .
ceunronise settlecents inYcivil litigations in—ehe-fin:&ity-a£~h
w0 .
T 3 i o f‘;
—lgg
XIII R D

The Defendant further alleges and avers in paragsranhs

1, 2, 3, 4, 5, and 6 of his "Amended and Supplemental Motion




£
Lo
=S
VP o P I
./tad.m

Dj@” o
. “Wﬁ:;’ ﬂ,,,mwz—
L : %

ot T S
b( :'1,‘5 /AA_C’-%

‘ZJ-«A»L
A
A7 MZ

O
',;’,%7/"” f
fw : ﬂ?
Cg«;\ ’}‘V% :
%ﬁ’%‘fﬂ =5
";jff az,:j:f aawzf i» —
,_,,f e «’,A ﬂw*é:—?ﬂ&m #j:ar =
4 5t O~ & "2’%4
ot £ &M‘ijj:
MZMW£/
Pz
—

/.u/;
/J"a_ Az
«9%‘ M
M//f.—




5=
o

for New Trial and incorporate therete on the grounds the same is

a nullity under the law.

FrilL M. CANALE, JK. .
DISTRICT ATTORNEY GENERAL
FIFTEENTH JUDICIAL CIRCUIT
STATE OF TENNESSEE
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for New Trial and incorporate thereto con the grounds the same is

a nullity under the law.

PRlL M. UCANALE, JX. ]
DISTRICT ATTORNEY GENERAL
FIFTEENTH JUDICIAL CIRCUIT
STATE OF TENNESSEE
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ACCuSsTios
for New Trial"™ various and sundry allegations, acquisatiens,

arnd opinions that purpﬁgt to have existed between privately ;e-
AR}
tained counsels and &n_&ad;iaiaei by the name of Bradford Huie,
. . FEC (S AT +
&ﬁd—éufihcftgi;t,hn view of these allegations, acqé%s%txongfs

and opinions Qefendant was pressured znd coerced into a plea of
e St
guilty. The State of Tennessee denies—suchoallegations, acqu%-I b
B o bat- ) Stares IF

sIiods, ardmcnanaaas hyxtke assoring arguendo that—if such al-

GACUS FTio v +o Lea O
legations, acquisatioas and opinions were true they d4id not and
Jid ex
<ould not deprive the Defendant any constitutional right

ST4TE

guaranteed either by the Constitution of the Xaw of Tennessee

or of the United States of Anerica, as the said allegations,

LLICAE 2T Aie S PP LR ) Pl
accuisations, and opinions eculd not creat *a situation that the” -
& ‘M"‘-““‘-’ﬁx :,—Wa_cé: (‘,.__o..:q.;?f-l-*' ‘t-::-d-&"f?»n.. = bc{-R._e G c ST T sy,
dvnr%¥a%icn of any rights of—the Defendant of-any-nature-whatso- “# Ry
FFAU P ct,'.z ,u_,‘] of s &2 uﬂ‘/‘_‘.ﬂq Ferdesd A n Q S
ever could under—the—law—e inputed to the State of Teanessea,

=3
The record of the guilty plca of the Defendant in Division III 7:zzﬁtﬁ
T

of the Crininal Courts of Shelby County is undenied and in es-

sence unattacked by the "Amended and Supplemental Motion for
b.».l-r"- oo A0 u'—ukl:-l s L)
New Triall' and must stand as confessed The allegations, ae—

G ECer S fFiov
-guisations, and opinions averred by the Defendant hercln do not

rise to the d1gn1ty of the gzewe charge of 1ncompetency of

AL ess Lest+ £
counsel where the due ProEEXEXIEXIREXIALIURRIEXEXXEIXESXASEX

wiir Lr ‘—'i"
processes-stand.incompetency of counsel1must have been such as

to nake the trial a farce, shan or mockery of justice.
The State of Tennessee further moves the Court to

strikxe nmaragraphs 7 and 8 of the Defendant's "Anended and Sup-~
1~ anto agian X — s Tl e

plemental Motion for Xew Trial"™ as the two paragraphs allege

1
only that the Defendantlfqr other gocd and sufficient reason to

_ it
be shown upon the hearing should be granted 2 new trial. It is

obviocus that the State cannot be required to answer what is in

the speculative minds of Defendant or his counsel{L«J_L? [FF i

( lrJ - -
Gl el XIV

Ko

The State of Tennessee therefore moves the Court to

strike as a matter of law the "Azended and Supplemental Motice:n.
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BESSIE BUFFALOE, Clerk

IN THE SUPREME COURT OF TENNESSEE

JAMES FARL RAY,

Petitioner

Shelby Criminal

STATE OF TENHESSEE,

] ' Respondent

)
|
|
]

OPINION ON FETITION TO REHFAR

Since the filing of the Court's original memorandum-T
npinion In this case, the defendant through his attorney, has
filed a petition to rehear, 7 ‘

We have examined the petition caréfuilj amd fird there
is nothing in the petitidn that was not heretofore considered

by the Court, and thus, finding no merit in the retition to

rehear, the same 1s denied.

Ross W. Dyer, C.J.,
ILarry Creson, J.,
Allison B. HUmphreys, .

——
- —

i1 Concur

George P. McCanless, J., not rarticipating




IN THE CRIMINAL COURTS OF SHELBY COUNTY, TENNESSEE

STATE OF TENNESSEE I
VS. I NO. 16645
JAMES EARL RAY, 1

Defendant. I

MOTION TO STRIKE

Comes now Phil M. Canale, Jr., District Attorney
General for the Fifteenth Judicial Circuit of Tennessee, and
moves the Court to strike and hold for naught the Motion of the

\il Defendant James Earl Ray entitled "Amended and Supplemental Mo-
tion for a New Trial' and any incorporates therein purporting
to be a motion for a new trial in this cause and in support
thereof would show:
I

That the Defendant James Earl Ray being under indict-
ment for Murder in the First Degree was duly arraigned on July,
1968, upon a Not Guilty Plea being represented by‘Arthur J.
Hanes and Arthur J. Hanes, Jr., and by agreement said indict-

ment was set for trial on November 12, 1963.

11
That on November 12, 1968, upon this case being called
for trial, the Defendant James Earl Ray did in open Court ter-
minate the employment of Hanes and Hanes as his attorneys of
record and thereupon engage Percy Foreman, who was present in

Court, as counsel to represent the said Defendant in the said

-

cause.
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111

That upon =motion of the Defendant through his new

counsel of record a continuance was granted with the new trial

date being set by the Court to March 3, 1963.

iv
That upon subsequent motion of the Defendant on

February 14, 1969, trial of said cause was continued until

-t \ April 7, 1969. °

v

That on or about February Phil M. Canale, Jr., Dis-

trict Attorney General, was contacted by defense counsel,

Percy Foreman, and a request made for a recommendation of

punishment which would be acceptable to the State upon a change

of Plea from Not Guilty to Guilty by the pefendant James Earl

Ray.

vl

That a recommended punishment of ninety-nine years

on a Plea of Guilty was agreed upon by the State and the de-

fense.
VII
That the Defendant James Earl Ray did on March 10,
_{:\ 1969, Petition for Waiver of Trial and Request for Acceptance
— addressed to the Crim-

L £ of Plea of Guilty by written petition,

inal Court of Shelby County, Tennessee, Division III. The origi-

~~ nal of said petition being 3 part of the official records in

. the Cause No. 16645, State of Tennessee vs. James Earl Ray,

and a certified copy of same being attached hereto and marked

Exhibit I to this motion.

VITI

en petition the Defendant James

That in said writt
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Earl Ray did expressly waive any right he may or could have to

2 Motion for a New Trial and/or an Appeal.

IX

That the Defendant James Earl Ray was examined com-
prehensively by Judge Preston Battle in open Court and was spe-
- cifically cautioned and advised under the laws of the State of
Tennessee and the Constitution of the State of Tennessee and
the United States of America that by his plea of guilty as re-
quested by the Defendant said Defendant James Earl Ray was
waiving his rights to (1) Motion for a New Trial, (2) Succes-
sive Appeals to the Tennessee Court of Criminal Appeals and
the Supreme Court of Tennessee, (3) Petition for Review by the
Supreme Court of the United States, (4) and further that he was
abandoning and waiving objections and exceptions to all the
Motions and Petitions in which the Court had ruled against him

in whole or in part.

X

That the quendant James Earl Ray, being represented
by privately retained counsel of his own choosing, did after
being fully advised of his rights, intelligently and under-
standingly of his own free will and choice and without any
threats or pressure of any kind or promises other than the rec-
ommendation of the State as to punishment, waive his right to
a Motion for New Trial and/or an Appeal. The Honorable W. Pres-.
ton Battle did so find before entering Order authorizing Waiver
of Trial and accepting Plea of CGuilty, copy of said grder being
attached hereto and marked Exhibit IT with the original being

a part of the official records in Cause No. 16645.

XI
That on the said day, March 10, 1969, after acceptance

of the Guilty Plea of the Defendant James Earl Ray as evidenced
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by aforementioned Waiver of Trial and acceptance of Plea of
Guilty and transcript, all of which are attached hereto, 2
jury was empaneled, sworn, evidence of witnesses, stipulations,
oral Plea of Guilty through Defendant's attorney of record,
Percy Foreman 7??, a jury verdict was returned and sentence
executed by Judge W. Preston Battle.
XI1I

Defendnat avers in his captioned "Amended and Supple-
mental Motion for New Trial" that a new trial should be granted
on the authority of Section 17-117 of the Tennessee Code Annp-

tated which provides as follows:

pDefendant cites no other authority to support this
contention other than the above-quoted Section. The statute
clearly contemplates a trial where the trial judge has the dis-
cretion to grant a Mofion for New Trial where there may have
been errors in the actual trial of a case. In the event the
trial judge dies before Tuling on a Motion on a new trial »
properly filed then the moving party would lose the benefit of
this discretion which this statute js designed to prevent. It
js settled law in Tennessee that thetre is no Motion for New
Trial or Appeal from a guilty plea that was entered into freely,
voluntarily, intelligently, and understandingly with accompanying
waiver of all rights. In such a situation there is no discre-
The illogical

tion left in the presiding judge to exercise.
extention of Defendant's contention would place every guilty
plea, civil settlement, or confession of judgment open to the
whims of the moving party thus making 2 mockery of our time-
honored judicial system of compromrise settlements in criminal
and civile litigations.

XIII

The Defendant further alleges and avers in paragraphs

1, 2, 3, 4, 5, and & of his "Amended and Supplemental Motion
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for New Trial"™ various and sundry allegations, accusations,

and opinions that purport to have existed between privately re- .
tained counsels and a party by the name of Bradford Huie. In

view of these a2llegations, accusations, and opinions Defendant

was pressured and coerced into a plea of guilty.

That said 2llegations, accusations, and opinions of
pefendant pertain to property rights that may or may not have
existed between Defendant and privately retained counsel and.
Bradford Huie. That Defendant should and is seeking redress
if he is entitled to any in a civil lawsuit filed in the
Federal District Court in Nashville, Davidson County, Tennessee.

The State further avers this and these contractual matters
should be argued and determined in that Forum and not in this

Court. Jhe—Strre=hworitbiot-snd citobl-iet whether the De-

fendant Ray has or had the capacity to enter into contracts
pertaining to property rights. /§ ##7 ~A Questron me +hrs
CovRT To MITvdicATC.

The State of Tennessee arguendo states if such al-
legations, accusations and opinions to be true they do not and
did not deprive the Defendant of any constitutional tight
guaranteed either by the Constitution of the State of Tennessee
or of the United States of America, as the said allegations,
accusations and opinions do not create or even infer a situation
depriving the Defendant of any rights accorded by the Consti-
tution of the United States or Tennessee nor in any manner
under the law be imputed to the State of Tennessee. The record
of the guilty plea of the Defendant in Division III of the
Criminal Courts of Shelby County is undenied and in essence
unattacked by the "Amended and Supplemental Moticn for New
Trial™ and incorporates thereto and must stand as confessed.

The allegatiocns, accusations, and opinions averred by the De-
fendant herein do not rise to the dignity of the charge of in-
competency of counsel where the due process test of incompetency

of counsel is that it must have been such as to make the trial

a farce, sham or mockery of justice.
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The State of Tennessee further moves the Court to
strike paragraphs 7 and 8 of the Defendant's “Amended and Sup-
plemental Motion for New Trial™ and incorporates thereto as
the two paragraphs allege only that the Defendant "for other
good and suffiéient reason to be shown upon the hearing" should
be granted a new trial., It is obvious that the State cannot
be required to answer what is in the specullti;e minds of
Defendant or his counsel and not alleged.

X1v

The State of Tennessee therefore moves the Court to
strike as a matter of law the "Amended and Supplenental Motion
for New Trial and incorporates thereto" on the grounds the

same is a nullity under the law.

PHIL W. TANALE, JK.

DISTRICT ATTORNEY GENERAL
FIFTEENTH JUDICIAL CIRCUIT
STATE OF TENNESSEE




